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I. Introduction
	There are hundreds of thousands of cases of international child abduction litigated under The Hague Convention on Child Abduction every year.[endnoteRef:2] Mothers are the abducting parent taking their child out of their country of residence during custody proceedings in approximately three fourths of all international child abduction cases.[endnoteRef:3] The vast majority of these mothers are victims of family violence and have left their country with their children to flee the abuse of the left behind parent.[endnoteRef:4] However, The Hague Convention prioritizes the speedy return of children to their home country often to the detriment of a thorough investigation into the child’s home life and subsequently their best interest.[endnoteRef:5] This makes successful defenses to return orders based on family violence alarmingly rare resulting in the forced return of women and children to dangerous homes.[endnoteRef:6]  [2:  Marisa Leto, Whose Best Interest? International Child Abduction Under the Hague Convention, 3 CHICAGO J. OF INT’L L. 247, 247 (2002). ]  [3:  Joe Buchanunn, Family law expert urges 'abduction reversing' Hague Convention to take account of domestic abuse, BRUNEL UNIVERSITY OF LONDON (Jun. 28, 2024), https://www.brunel.ac.uk/news-and-events/news/articles/Family-law-expert-urges-'abduction-reversing'-Hague-Convention-to-take-account-of-domestic-abuse [https://perma.cc/LT53-HD77].]  [4:  Id.]  [5:  Estefany Monteiro, The Effectiveness of the Hague Convention on the Civil Aspects of International Child Abduction: A Study of the Case X vs. Latvia, 8 INT’L J. OF L. AND SOC’Y 37, 40 (2025).]  [6:  Buchanunn supra note 3. ] 

II. Background
For most of history, children were regarded as property of their parents instead of distinct human beings entitled to justice and protection.[endnoteRef:7] Children’s legal rights began to slowly be recognized only in the late 18th century and throughout the 19th century, culminating in the 1924 Geneva Declaration of the Rights of the Child.[endnoteRef:8] With the codification of children’s legal rights, rise of globalization, and increase in cross-national marriages in the mid to late 20th century, a need emerged to protect children from “international child abduction” by parents in custody disputes.[endnoteRef:9] Therefore, the Hague Conference on Private International Law began efforts to formally define international child abduction and put safeguards in place for children taken from their home countries, resulting in the 1980 Hague Convention on the Civil Aspects of International Child Abduction.[endnoteRef:10]  [7:  Monteiro, supra note 5, at 37-38.]  [8:  Id. at 38.]  [9:  Id.]  [10:  Id.] 

The purpose of the Convention is to prioritize the interests of the child “in matters relating to their custody” by protecting “children internationally from the harmful effects of their wrongful removal” through: 1) securing “the prompt return of children wrongfully removed to or retained in any Contracting State,” and 2) ensuring that Contracting States’ respect each other's custody laws.[endnoteRef:11] Each Contracting State is required to create or designate a Central Authority to execute the duties imposed by the Convention and facilitate the swift return of wrongfully removed or retained children under the age of sixteen.[endnoteRef:12] In the United States, this authority is the Department of State’s Office of Children’s Issues.[endnoteRef:13] Someone claiming that a child has been removed to another country in breach of custody rights can appeal to the Central Authority of any Contracting State to help with the return of said child.[endnoteRef:14] The Convention prioritizes the speedy return of abducted children, calling for proceedings invoking the Convention to conclude and for the child to be returned to their home country within six weeks.[endnoteRef:15] The Convention does not seek to evaluate child custody claims, rather the sole focus of Convention litigation is whether or not the child must be returned to their country of residence.[endnoteRef:16] [11:  Convention on the Civil Aspects of International Child Abduction Introduction, art. 1, Oct. 25, 1980, T.I.A.S. No. 11,670.]  [12:  Id. at art. 6, 4.]  [13:  Valentina Shaknes, Justine Stringer, et. al., Women's Rights and Child Abductions Under the
Hague Convention, 22 Int J Appl Psychoanal Studies 495, 496 (2023).]  [14:  Convention on the Civil Aspects of International Child Abduction Introduction, supra note 11, at art. 8.]  [15:  Id. at art. 11.]  [16:  Shaknes, supra note 13, at 496.] 

The Convention has three important provisions laying out exceptions to the speedy return of removed children requirement.[endnoteRef:17] Under Article 12, the return of the abducted child does not have to be ordered if it has been over one year since the removal of the child and “it is demonstrated that the child is now settled in its new environment.”[endnoteRef:18] Article 13 provides that a Contracting State is not obligated to return a child if a) the person seeking the return of the child did not have custody rights at the time of removal or had consented to the removal or retention, or b) “there is a grave risk that [the child’s] return would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation.”[endnoteRef:19] Finally, Article 20 states that the return of a child may be refused if the return “would not be permitted by the fundamental principles of the requested State relating to the protection of human rights and fundamental freedoms.”[endnoteRef:20] [17:  See generally Convention on the Civil Aspects of International Child Abduction Introduction, supra note 11.]  [18:  Id. at art. 12.]  [19:  Id. at art. 13.]  [20:  Id. at art. 20.] 

As of 2022, there are 103 contracting parties to the Convention,[endnoteRef:21] and the Convention has been generally regarded as an extremely effective mechanism to quickly return abducted children to their homes.[endnoteRef:22] However, the narrow and ill-defined exceptions to the prompt return of abducted children requirement leaves room for the inconsistent application of exceptions and disadvantages parents, mostly mothers, fleeing with their children from violent homes.[endnoteRef:23] [21:  Convention of 25 October 1980 on the Civil Aspects of International Child Abduction: Status Table, HAGUE CONF. ON PRIV. INT’L L. (Nov. 14, 2022) https://www.hcch.net/en/instruments/conventions/status-table/?cid=24 [https://perma.cc/8C9Q-WR5P].]  [22:  Monteiro, supra note 5, at 38.]  [23:  Id. at 40. ] 

III. Domestic Violence and the Convention
In 2020, the World Health Organization reported that every year approximately “300 million children under the age of six are subjected to physical or psychological punishment by their parents or caregivers.”[endnoteRef:24] In addition, one in four children live in a household where their mother is subjected to domestic violence.[endnoteRef:25] An estimated 70% of parental child abduction cases under the Convention involve domestic violence, and as of 2015, in 73% of cases mothers were the abducting parent, a 4% increase since 1999.[endnoteRef:26] In 2015, the Article 13(1)(b) “grave risk of harm” exception to the mandated return of the child was the most frequently cited defense in international child abduction cases and was the basis for judicial refusal in 25% of return petitions.[endnoteRef:27] Despite the frequency of domestic violence cases that use the grave risk of harm defense to argue that children should not be returned to the abusive parent, proving that there is a grave risk associated with the child’s return is considerably difficult.[endnoteRef:28] [24:  Deborah Reece, Exposure to Family Violence in Hague Child Abduction Cases, 36 EMORY INT'L L. REV. 81, 126
(2022).]  [25:  Id.]  [26:  Katarina Trimmings, Onyója Momoh, et. al., The Interplay between the 1980 Hague Convention on the Civil
Aspects of International Child Abduction and Domestic Violence, 12 UNIV. OF ABERDEEN SCH. OF L. L. 1, 2 (2023).]  [27:  Id. at 5.]  [28:  Shaknes, supra note 13, at 497.] 

A major factor giving rise to the difficulty in raising an Article 13(1)(b) defense is the lack of clear definitions for key terms within the articles of the Convention including “grave harm” and “intolerable situation.”[endnoteRef:29] This lack of clarity allows each Contracting State to superimpose their understandings of harm and human rights which can vary greatly and be heavily influenced by societal biases like gender stereotypes, classism, and homophobia, leading to judicial decisions that are not always in the best interest of the child.[endnoteRef:30] For example, many countries have implemented a literal interpretation of a grave risk of harm that requires physical abuse to be directed toward the child and discounts abuse faced by the abducting parent.[endnoteRef:31] This often has the effect of forcing mothers to return with their children to an unsafe environment when they cannot prove the existence of sufficient abuse by the left behind parent directly toward the child or that the abuse levied against them is sufficiently harmful to their child.[endnoteRef:32]  [29:  Trimmings, supra note 26, at 5.]  [30:  Monteiro, supra note 5, at 40-41.]  [31:  Trimmings, supra note 26, at 6.]  [32:  Id. at 2.] 

The Convention has no safety measures to protect abused parents returning their children to the country of residence, and social scientist William Vesneski has argued that abused women raising the grave risk defense face the most difficult path toward escaping domestic violence.[endnoteRef:33] Vesneski asserts that Article 13(1)(b) decisions are often "against the interest of … battered women and their children.”[endnoteRef:34] The intolerable situation prong of the Article 13(1)(b) exception also has varying interpretations.[endnoteRef:35] Notably, the United Kingdom has interpreted intolerability as “a situation which this particular child in these particular circumstances should not be expected to tolerate” that goes beyond an acceptable level of “tumble, discomfort, and distress.”[endnoteRef:36] This creates opportunities for individual courts to judge the severity of harm posed to the child based on biases against the parent raising the defense.[endnoteRef:37] A more in-depth investigation of the child’s homelife that accounts for varying forms of abuse in these cases has been criticized for delaying the return of children to the left behind parent in contradiction to the Convention’s promptness requirement.[endnoteRef:38] Yet, advocates for mothers fleeing domestic violence urge courts to prioritize the best interest of the child over a prompt return.[endnoteRef:39]  [33:  Id. at 4-5.]  [34:  Id. at 4.]  [35:  Trimmings, supra note 26, at 6.]  [36:  Id. ]  [37:  Id. ]  [38:  Monteiro, supra note 5, at 41.]  [39:  Trimmings, supra note 26, at 4.] 

In the United States, the International Child Abduction Act enforces the Convention and requires the high evidentiary standard of ‘clear and convincing’ evidence in court proceedings.[endnoteRef:40] There is a circuit split between whether it is required for the child to be the target of physical abuse by the left behind parent or if the child witnessing or otherwise being affected by the abuse is sufficient.[endnoteRef:41] Either way, the likelihood of a successful 13(1)(b) defense diminishes significantly if the child is not the direct target of the abuse.[endnoteRef:42] Unfortunately, the requirement that the child must be the target of physical abuse discredits the impact that abuse against a parent has on a child in the household, invites bias against domestic violence survivors, particularly women, into the courtroom, and construes a narrow definition of domestic abuse that excludes non-physical forms of abuse and mental health concerns.[endnoteRef:43] It is also difficult to produce evidence of physical abuse directed toward the child to meet the high bar of ‘clear and convincing’ evidence.[endnoteRef:44] More recently, American courts have begun to recognize the severe psychological impacts on children of witnessing their parent be abused.[endnoteRef:45] In Davies v. Davies, a 2017 district court case, the return of the child was barred because the father’s abuse toward the mother “left few physical scars, but which was nonetheless severely damaging to [the child].”[endnoteRef:46] In the 2019 case Saada v. Golan, the Second Circuit reversed the return order for a child on the basis that the ameliorative measures the father offered to the mother to prevent future abuse against her including a $30,000 financial support payment and adherence to a restraining order were insufficient to guarantee the safety of the child.[endnoteRef:47] The Supreme Court of the United States affirmed the ruling in 2022 and explicitly stated that the children’s safety is a primary Convention concern.[endnoteRef:48] [40:  Shaknes, supra note 13, at 497.]  [41:  Reece, supra note 24, at 89-90.]  [42:  Id. at 90.]  [43:  Shaknes, supra note 13, at 498.]  [44:  Id. ]  [45:  Id. at 500.]  [46:  Id. ]  [47:  Reece, supra note 24, at 115.]  [48:  Shaknes, supra note 13, at 497.] 

In the past decade, the United Kingdom Supreme Court has begun to recognize the connection between domestic violence towards the mother and a great risk of harm to the child, however, the presence of abuse is insufficient.[endnoteRef:49] Instead, the legal standard is “whether the effect of domestic violence [between the parents] on the child upon his/her return’ will have such an impact as to place him/her in grave.”[endnoteRef:50] Australia is another country that has made great progress in ensuring the safety of mothers and children who have whitened abuse by one parent to another.[endnoteRef:51] The 2022 Australian Regulations pursuant to the 1980 Hague Convention clearly outline domestic violence in the home as a consideration under the grave risk of harm defense and that “a court does not need to be satisfied that such violence has occurred or will occur before it is taken into account.”[endnoteRef:52] Despite the progress made in various countries, the lack of clarification in the Convention text about the considerations under the risk of grave harm exception creates inconsistent applications from country to country with varying levels of protection for mothers in different Contracting States.[endnoteRef:53] [49:  Trimmings, supra note 26, at 6.]  [50:  Id. ]  [51:  Trimmings, supra note 26, at 14.]  [52:  Id.]  [53:  Monteiro, supra note 5, at 40.] 

IV. Future Steps
The three main suggested approaches to addressing the issue of how to address Convention cases of domestic violence are amending the Convention’s language to include clear definitions of terms relevant to the grave risk defense, adjusting the legal balancing test to apply more weight to the best interest of the child than the prompt return to the home country, or ratifying a new treaty that explicitly protects victims of domestic violence in international child abduction cases. One suggested amendment to Article 13 is to add a third prong to the listed exceptions to the required return of a child reading that “the court shall consider exposure to family violence or abuse as harmful to a child or as an intolerable situation.”[endnoteRef:54] This language clarifies that family violence, even if not explicitly directed at the child, can still “constitute a grave risk of harm or intolerable situation” without infringing upon the court’s discretion to order a return or changing the severity of the risk that must be demonstrated under the defense.[endnoteRef:55] The aim of amending the language of the Convention is to require courts to consider the effects of family violence on children in abduction cases and reduce the number of parents forced to return to dangerous households with their children.[endnoteRef:56] [54:  Reece, supra note 24, at 125.]  [55:  Reece, supra note 24, at 125-126.]  [56:  Id.] 

Advocates of reforming the legal analysis of child return policy exceptions argue that within the existing language of the Convention, courts should use the best interest of the child as the weightier factor then the “need for prompt return” when reviewing return petitions in order to better guarantee that a return will not cause harm to the child or the abducting parent.[endnoteRef:57] The best interest of the child should be considered in “a detailed and contextualised manner” underscoring that the “automatic return of abducted [child] cannot be presumed.”[endnoteRef:58] This approach emphasizes balancing the effectiveness of the prompt return of the child against “the protection of children’s individual rights.”[endnoteRef:59] [57:  Trimmings, supra note 26, at 4.]  [58:  Monteiro, supra note 5, at 43.]  [59:  Id.] 

Lastly, a prominent European feminist group, the FiLiA Hague Mothers’ Campaign, has heavily campaigned for the ratification of an additional international legal instrument expressly aimed at protecting parents and children escaping domestic violence in Convention cases.[endnoteRef:60] The Hague Mothers have called for:  [60:  Hague Mothers a FILIA MVAWG Project, HAGUE MOTHERS (last visited Nov. 3, 2025) https://www.hague-mothers.org.uk/ [https://perma.cc/AK4Y-MAGK].] 

1) a specific defense against return in cases of domestic abuse,
2) a stay on return orders in domestic abuse cases to enable the welfare issues to be 
litigated while the mother and children are in a safe location,
3) proper risk assessment and exploration of each child’s views, and 
4) equality of arms to enable the taking parents as well as the left-behind parents to 
have legal representation.[endnoteRef:61] [61:  Buchanunn, supra note 3.] 

To this end, the Hague Mothers have endorsed Merle Weiner’s new treaty proposal which was presented at Brazil’s Second Forum on Domestic Violence and the 1980 Child Abduction Convention which was held from October 27-30, 2025, in hopes of urging parties to the Convention to consider safeguards for victims of family violence in international child abduction proceedings.[endnoteRef:62]  [62:  See generally Merle H. Weiner, Convention on Safety for Survivors of Family Violence Involved in
International Custody Disputes, 46 CARDOZO L. REV. 1167 (2025); New Treaty Proposal on Safety for Survivors of Family Violence, HAGUE MOTHERS (Jun. 19, 2025) https://www.hague-mothers.org.uk/document/new-treaty-proposal-on-safety-for-survivors-of-family-violence/ [https://perma.cc/56VF-R5WD].] 

V. Conclusion
While the Hague Convention on Child Abduction is an impressive feat of international collaboration, the impact of narrowly defined return orders on women and children escaping family violence cannot be overlooked.[endnoteRef:63] The Convention’s prioritization of a prompt return of the child and lack of clear definitions for the grave harm and intolerable situation exceptions to return orders gives way for Contracting States to neglect the concerns of parents who have experienced family violence in favor of speedy court proceedings.[endnoteRef:64] Therefore, it is imperative that current initiatives to amend the Convention to expressly include family violence as a grave risk of harm and require courts to consider the effects of family violence on the child and abducting parent alike are adopted by Contracting States to reduce the number of parents and children forced to return to their abusers.[endnoteRef:65] [63:  Monteiro, supra note 5, at 38, 40.]  [64:  Trimmings, supra note 26, at 5.]  [65:  Hague Mothers a FILIA MVAWG Project, supra note 60.] 
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