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Note: This analysis relies heavily on Aaron Wininger’s translations. I am not literate in Mandarin, Putonghua, or any other Chinese language. 
I. Introduction
On July 29, 2024, the State Council of the People’s Republic of China released a draft of the Regulations of the State Council on the Settlement of Foreign-Related Intellectual Property Disputes (“Decree 801”).[endnoteRef:1] Consisting of just 12 articles, the draft gave a glimpse into the State’s plans to provide greater guidance to Chinese parties amidst increasing foreign IP disputes.[endnoteRef:2] The final decree, consisting of six additional articles, was published a few months later on March 13, 2025.[endnoteRef:3] Whereas the original articles were written with a Chinese national audience in mind and was geared towards internal matters, the new articles, particularly 14 through 17, seem to be geared towards foreign parties and are more concerned with matters of national security and sovereignty.  [1:  Aaron Wininger, “China Proposes to Encourage Chinese Law Firms to Establish Overseas Branches,’” NAT. L. REV. (Aug. 2, 2024), https://natlawreview.com/article/china-proposes-encourage-chinese-law-firms-establish-overseas-branches [https://perma.cc/7MHN-ZA78].]  [2:  Id. ]  [3:  Aaron Wininger, “Regulations of the State Council on the Settlement of Foreign-Related Intellectual Property Disputes” Unveils Countermeasures Against Those That Use IP Disputes as an Excuse ‘to Contain and Suppress China,’” NAT. L. REV. (Mar. 20, 2025), https://natlawreview.com/article/regulations-state-council-settlement-foreign-related-intellectual-property-disputes [https://perma.cc/F6FQ-K74F].] 

To help us understand the significance of the regulations, we will first confront the context in which the new articles were added. Afterwards, we will look to the Anti-Foreign Sanctions Law (“AFSL”) and the Regulations on the Implementation for the AFSL (“Decree 803”) for guidance. Notably, Decree 803 was passed contemporaneously with Decree 801 and the AFSL is explicitly referenced in Decree 801, article 15.[endnoteRef:4]   [4:  Id. ] 

II. Breaking down the articles
The first eleven articles mainly consist of guidelines for Chinese agencies, law firms, and enterprises. Each generally speaks to the Council’s mission to provide better guidance and support to Chinese parties confronted with foreign intellectual property disputes.[endnoteRef:5] For instance, in article 10, the State Counsel calls for chambers to create new hotlines and training opportunities in order to help Chinese nationals ensure compliance with international IP laws to avoid litigation.[endnoteRef:6] The 12th and 13th articles pertain to civil procedure: setting up guidelines for gathering evidence in China for foreign IP disputes, reminding Chinese nationals involved in litigation that their duty to maintain state secrets supersedes any obligation they may otherwise be obliged to under foreign procedure, and generally restricting foreign nations from extending jurisdiction into its territory.[endnoteRef:7]  [5:  Xiaojun Guo, Regulations of the State Council on the Settlement of Foreign-Related Intellectual Property Disputes, Demonstrating China’s Proactive Approach to Overseas IP Challenges, IP LINK (Apr. 2, 2025), https://www.iplink-asia.com/article-detail.php?id=1284&utm_ [https://perma.cc/7NR2-YB68]. ]  [6:  Wininger, supra note 3. ]  [7:  Guo, supra note 5. ] 

The intended audience clearly shifts for articles 14 through 17. Here, the State is seemingly speaking directly to foreign parties—though none are specifically named— and warning them that intellectual property foreign disputes are a high priority for the Chinese government even if the state itself is not a party. Indeed, they are considered to be matters of national security. 
The articles are somewhat daunting and, more importantly, vague. The State suggests it may investigate foreign disputes and take “necessary measures” against foreign individuals or enterprises if they are found to be using intellectual property to suppress China.[endnoteRef:8] Suppression may consist of providing inadequate protection for Chinese IP, endangering the foreign trade order and more.[endnoteRef:9] It is not entirely clear what “necessary measures” may consist of, but the State will maintain a list of individuals or a companies suspected of contributing to discriminatory action.  [8:  Wininger, supra note 3.]  [9:   Id. ] 

Where foreign countries violate international law and basic norms governing international relations, use intellectual property disputes as an excuse to contain and suppress China, adopt discriminatory restrictive measures against Chinese citizens and organizations, and interfere in China’s internal affairs, the relevant departments of the State Council may, in accordance with the Foreign Relations Law of the People’s Republic of China, the Anti-Foreign Sanctions Law of the People’s Republic of China, and other laws, include organizations and individuals that directly or indirectly participate in the formulation, decision-making, and implementation of discriminatory restrictive measures in the countermeasure list and adopt corresponding countermeasures and restrictive measures.  (Art. 15) (emphasis added)[endnoteRef:10]  [10:  Id. ] 

III. Contextualizing the articles
Given that the U.S. and China are both global superpowers and have been in a power struggle for years,[endnoteRef:11] the revised regulations may not have been all that surprising to experts in the field. Despite treaties and summits, accusations have been consistently slung from both sides on endless matters including intellectual property law,  the “new frontier.”[endnoteRef:12] According to Professor Betsy Rosenblatt, Associate Director of the Spanenberg Center for Law, Technology & the Arts, and School of Law, there are ongoing accusations from the U.S. that China is purely copying and profiting from U.S. innovation, hurting U.S. businesses in the process.[endnoteRef:13] On the other hand, some parties in China allege the U.S. uses intellectual property litigation to target and discriminate against Chinese national innovators and enterprises.[endnoteRef:14]  Regardless, this mudslinging long precedes the draft 801 decree—dated July 29, 2024—and the official 801 decree—enacted on March 13, 2025. This which begs the question: what happened between July 29, 2024, and March 13, 2025, that prompted China to make such drastic changes to the draft? How much weight should be give arguments that China is “preparing for IP lawfare?”[endnoteRef:15]   [11:  Dennis Ross, Here’s Why the U.S. Is No Longer the World’s Only Superpower, WA. INSTITUTE FOR NEAR EAST POLICY (Mar. 4, 2025), https://www.washingtoninstitute.org/policy-analysis/heres-why-us-no-longer-worlds-only-superpower [https://perma.cc/6KL7-2KVY]. ]  [12:  Oana Leonte, Why IP Ownership is the New Frontier for Founders and Creators, LINKEDIN (May 24, 2025), https://www.linkedin.com/pulse/why-ip-ownership-new-frontier-founders-creators-viva-technology-ojlye/ [https://perma.cc/YG92-V5BB]. ]  [13:  CHI. KENT L. REV. Unsealing “Schedule A” (Sep. 26, 2025) https://studentorgs.kentlaw.iit.edu/cklawreview/symposium/unsealing-schedule-a/ [https://perma.cc/CLT3-32SK]. ]  [14:  Id. ]  [15:  Mark Cohen, Navigating the New Chinese Regulations on Foreign IP Disputes, CHINA IPR (Mar. 23, 2025), https://chinaipr.com/2025/03/23/navigating-the-new-chinese-regulations-on-foreign-ip-disputes/ [https://perma.cc/5RGP-HJJT].] 

Given the broad language of the regulations, it is difficult to pinpoint any singular cause. Various attorneys from China and the U.S. have different theories. Xiangxiang Ma suggests that the regulations reflect, first, a reaction to the fact that that Chinese enterprises are rapidly expanding abroad, and second, a crackdown on IP disputes prompted by a study by the China Intellectual Property Research Society.[endnoteRef:16]  According to the 2024 survey, approximately 364 overseas IP litigation cases were filed against 2,452 Chinese enterprises.[endnoteRef:17] Though some of these cases were legitimate, several plaintiffs were only looking to “exploit legal loopholes” in pursuit of settlements out of court.[endnoteRef:18]  Though Ma does not name these matters specifically, she was most likely, at least in part, referring to Schedule A litigation, a prominent issue that has taken center stage in the northern District of Illinois.  [16:  Xiangxiang Ma, “Brief Analysis on 18 Article Regulation for Handling Foreign-related IP Cases” China Law Vision, ANJIE BROAD https://www.chinalawvision.com/2025/03/intellectual-property/brief-analysis-on-18-article-regulation-for-handling-foreign-related-ip-cases/ [https://perma.cc/XT8D-W8L6].]  [17:  Id. ]  [18:  Id. ] 

Schedule A litigation typically involve a U.S. party filing endless boilerplate complaints accusing hundreds of Chinese enterprises of IP infringement. Some claims are without any substance, brought by plaintiffs who are merely looking to extort foreign parties, but others are entirely valid. Regardless, the process prompts questions about due process violations and xenophobia. Plaintiffs in Schedule A litigation often rely on judges’ discretionary powers and the Federal Rules of Civil Procedure regarding venue and joinder. They request that the judge issue a temporary restraining order (TRO) and freeze the defendant’s accounts, effectively paralyzing the foreign party until they respond, settle, or default.[endnoteRef:19]   [19:  CHI. KENT L. REV, supra note 13. ] 

On the other hand, Aaron Wininger, Principal and Director of the China Intellectual Property practice at SLW, a leading IP boutique law firm, suggested that inflammatory comments about China’s intellectual property made throughout U.S. Secretary of Commerce Howard Lutnick’s nomination hearing may be to blame.[endnoteRef:20]   Lutnick, amongst other things, asserted that Chinese parties have been abusing the U.S.’s IP agencies for years and called for the U.S. to reciprocate that treatment: “I take a very jaundiced view of China. I think they only think about themselves and seek to harm us, and we need to protect ourselves. We need to drive our innovation, and we need to stop helping them… if you do not respect our companies’ intellectual property there, you should [] expect the same treatment here”[endnoteRef:21]   [20:  Wininger, supra note 3.]  [21:  Nomination hearing – U.S. Secretary of Commerce (Jan. 29, 2025) https://www.commerce.senate.gov/2025/1/full-committee-nomination-hearing_2_3 https://perma.cc/Z36C-TQZG ] 

IV. Decoding the Articles: looking at contemporaneous regulations for guidance
Though searching for a specific cause may help us understand broader US-China relations and the politics behind the regulations, business and individuals are much more likely to be primarily concerned with the vague allusion to countermeasures and how it could impact transnational businesses and international trade. 
According to Mark Cohen, “the regulations contain a rehash of prior practices, laws, and regulations.”[endnoteRef:22]  Indeed, combing through Chinese laws and regulations, Decree 801 seems to be a direct descendant of the AFSL. For starters, both address matters of foreign parties discriminating against Chinese nationals and reference potential countermeasures. Also, though the AFSL was passed years ago in 2021, new guidelines for its implementation were issued just weeks after Decree 801.[endnoteRef:23] And, last but certainly not least, Decree 801 explicitly references the AFSL by name in article 15.[endnoteRef:24]  [22:  Cohen, supra note 15.  ]  [23:  Kate Yin, et al. From Legislation To Action: The New Regulation Leads China's Anti-Foreign Sanctions Law To A New Era, MONDAQ (July 2, 2025), https://www.mondaq.com/china/export-controls-trade-investment-sanctions/1635890/from-legislation-to-action-the-new-regulation-leads-chinas-anti-foreign-sanctions-law-to-a-new-era [https://perma.cc/E4XB-LCWE].]  [24:  Wininger, supra note 3. ] 

The AFSL was initially published and enacted on June 10, 2021. Much like decree 801, the language was somewhat vague but its purpose was not.[endnoteRef:25]  The law was explicitly passed to “preserve national sovereignty, security, and development interests, and protect the lawful rights and interests of our nation’s citizens and organizations.”[endnoteRef:26] Article 3 of the AFSL, bearing a strong resemblance to Decree 801’s article 15, reads:  [25:  Law of the PRC on Countering Foreign Sanctions, CHINA LAW TRANSLATE, (June 10, 2021). https://www.chinalawtranslate.com/en/counteringforeignsanctions/ [https://perma.cc/X6JA-FAQB].]  [26:  Id. ] 

Where foreign nations violate international law and basic norms of international relations to contain or suppress our nation under any kind of pretext or based on the laws of those nations to employ discriminatory restrictive measures against our nation's citizens or interfere with our nation's internal affairs, our nation has the right to employ corresponding countermeasures.[endnoteRef:27] (emphasis added) [27:  Id.] 

Once more, relying on the same language in the decree, the AFSL suggests the State will maintain a “countermeasure” list consisting of the names of individuals and organizations that partake in discriminatory measures.[endnoteRef:28] Unlike Decree 801, however, the AFSL goes on to specify that the list may also include immediate relatives, senior managers, and other parties that may only be peripherally connected.[endnoteRef:29]  Also unlike Decree 801, the AFSL consists of several other specific countermeasures that may be imposed on parties on the list such as denying them entry into the country, cancelling visas, deporting parties, sealing, seizing, or freezing movable property, restricting transactions, and “other necessary measures.”[endnoteRef:30]   [28:  Id.]  [29:  Id.]  [30:  Id.] 

The AFSL was certainly more specific than decree 801, but it nonetheless still left much to the imagination. However, on March 23, 2025, barely two weeks after the final version of Decree 801 was published, China’s State Council promulgated the Regulations on the Implementation of the Anti-Foreign Sanctions Law (“Decree 803”).[endnoteRef:31] In effect, the regulations and provide greater guidance with regard to the AFSL in order to “expand China’s legal tool kit to counter foreign sanctions”[endnoteRef:32] and “have a chilling effect upon foreign individuals and organizations.”[endnoteRef:33]  [31:  Lester Ross, China Further Formalizes Its Anti-Foreign Sanctions Legal Arsenal: the Regulations on Implementation of the Anti-Foreign Sanctions Law, WILMERHALE (Mar. 31, 2025), https://www.wilmerhale.com/en/insights/client-alerts/20250331-china-further-formalizes-its-anti-foreign-sanctions-legal-arsenal-the-regulations-on-implementation-of-the-anti-foreign-sanctions-law [https://perma.cc/6YJU-MMKE]. ]  [32:  “Client Advisories: China’s Anti-Foreign Sanctions Law Gets Teeth: Understanding the 2025 Implementation Regulations,” Client Advisories, HUGHES HUBBARD & REED (Apr. 14, 2025) https://www.hugheshubbard.com/news/chinas-anti-foreign-sanctions-law-gets-teeth-understanding-the-2025-implementation-regulations#fnref-4 [https://perma.cc/CS8X-ZQEB]. ]  [33:  Ross, supra note 31.] 

Perhaps most notably, Decree 803 expands upon the language in the AFSL, clarifying that, with regard to seizing, detaining, or freezing personal property, real property, and “other assets” of parties on the countermeasure list, that “other assets” consists of securities, shares, intellectual property rights, and more.[endnoteRef:34]  Moreover, the regulations specify that “necessary measures” may entail “prohibiting or restricting China-related import and export activities” as well as investments, access to Chinese parties’ personal information, and work permits.[endnoteRef:35]  Evidently, Decree 803 was designed to “signal China's firm determination to adopt a more proactive and assertive approach in implementing countermeasures against discriminatory or restrictive actions,”[endnoteRef:36] prompting speculation that Decree 801 may simply be an extension or reiteration of the China’s shifting stance on IP matters.  [34:  HUGHES HUBBARD & REED, supra note 32. ]  [35:  Id. ]  [36:  Yin, supra note 23. ] 

V. Conclusion
The notion that China may be adopting a more proactive, aggressive approach to matters of foreign intellectual property could have massive implications for international business enterprises and innovators around the world, but China’s pivoting is not earth shattering. In fact, the world got a sneak-peak at China’s new approach well before Decrees 801 and 803 were published. In September 2023, China invoked the AFSL from 2021 for the first time, detaining a vessel belonging to an EU oil and gas services provider who, in recognition of the U.S. office off Foreign Assets Control (OFAC)’s sanctions on the firm, withheld payment to a Chinese engineering firm.[endnoteRef:37]  The contract between the EU provider and Chinese firm included an arbitration clause, but the Chinese court instead chose to invoke the AFSL, withholding the vessel for negotiations leverage and pressuring OSAC to grant them a license.  [37:  HUGHES HUBBARD & REED, supra note 32.
] 

Though Decree 801 and 803 are concerned with intangible property, there are several ways that the State Council may seize such assets. For instance, they could disregard foreign registrations and allow a national party to claim a patent, trademark, or copyright as his own. Granted, it is too early to predict exactly how this could play out but reading Decree 801 through the lens of Decree 803, inventors, software programmers, and others would be wise to keep an eye out for further developments, dot their i's and cross their t's, and generally check in with an intellectual property attorney lest their ships be held as leverage.
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