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The United States-Mexico-Canada Agreement (USMCA) replaced the North American Free Trade Agreement (NAFTA) in 2020,[endnoteRef:1] gaining popularity for its “strongest and most far-reaching”[endnoteRef:2] labor rights protective mechanism out of any international trade deal. Although the USMCA’s Labor section presents a more progressive and concrete approach to upholding worker rights, especially in Mexico, a subsect of workers continues to fall through the cracks. Agricultural laborers are the ultimate essential workers yet the USMCA fails to distinctly protect this group in its Labor chapter language. Though domestic remedies safeguard some aspects of farmworker life, the most powerful tool at their disposal – the right to strike – is left off the table. Even on the international stage, the right to strike has not yet been solidified; yet its recognition by the International Labor Organization and International Court of Justice could help level the playing field for overlooked workers.  [1:  IN’TL TRADE ADMIN., USMCA, https://www.trade.gov/usmca#:~:text=United%20States%2DMexico%2DCanada%20Agreement,economic%20growth%20in%20North%20America [https://perma.cc/YE7A-FYDK] (last visited February 16, 2024).]  [2:  U.S. DEP’T LAB., Trade Negotiation & Enforcement, https://www.dol.gov/agencies/ilab/our-work/trade#:~:text=The%20USMCA%20has%20the%20strongest,provisions%20of%20any%20trade%20agreement [https://perma.cc/F6VM-6QCE] (last visited February 16, 2024).] 

USMCA Labor Chapter & Rapid Response Labor Mechanism
In Chapter 23 of the USMCA, the US, Canada, and Mexico all affirmed their obligations as members of the International Labor Organization (ILO), specifically under the ILO Declaration on Rights at Work (the Declaration);[endnoteRef:3] all three countries state they will “adopt and maintain its statutes and regulations” under the Declaration which includes “a) freedom of association and effective recognition of the right to collective bargaining.”[endnoteRef:4] However, Chapter 23 goes even further than the Declaration, with an asterisk above “freedom of association” stating “the risk to strike is linked to the right to freedom of association, which cannot be realized without protecting the right to strike.”[endnoteRef:5]  [3:  Agreement between the United States of America, the United Mexican States, and Canada, Dec. 13, 2019, OFFICE U.S. TRADE REP., at art. 23, https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/agreement-between [https://perma.cc/55GJ-YSUB] (last visited February 16, 2024) [hereinafter USMCA]]  [4:  Id. ]  [5:  Id. ] 

Due to Mexico’s prevalence of union-busting,[endnoteRef:6] the USMCA also includes Annex-23A which requires Mexico to adopt legislative amendments to formally recognize the right to collective bargaining in order to avoid trade sanctions.[endnoteRef:7] The most notable protective mechanism of the USMCA is the novel Rapid Response Labor Mechanism (RRLM) which allows unions to file a petition for the Office of the US Trade Representative (USTR) to launch an inquiry into an allegedly abusive employer.[endnoteRef:8] After the USTR sends Mexico a request for review, Mexico has ten days to decide whether to conduct a formal review and 45 days to investigate any claims.[endnoteRef:9] This mechanism is not meant to hold governments accountable, but more so private companies.  The RRLM has been successful in awarding workers with backpay, strengthening union representation, providing union training, and protecting workers through public health measurers.[endnoteRef:10] Some notable examples include investigations into Tridonex,[endnoteRef:11] GM Silao,[endnoteRef:12] Panasonic,[endnoteRef:13] and most recently Asiaway[endnoteRef:14] and Tecnologia Modificada.[endnoteRef:15]  [6:  U.S. DEP’T OF LAB., Transparency and Accountability for Mexico’s Unions, https://www.dol.gov/agencies/ilab/transparency-and-accountability-for-mexicos-unions [https://perma.cc/WW42-BXRZ] (last visited February 15, 2024). ]  [7:  U.S. CONGRESSMAN HENRY CUELLAR, Compatibility of Annex 23-A of the USMCA with the Initiative to Amend the Mexican Ley Federal del Trabajo, https://cuellar.house.gov/uploadedfiles/mexican_labor_law.pdf [https://perma.cc/S6FN-LEZB] (last visited February 15, 2024). ]  [8:  U.S. TRADE REP., Chapter 31 Annex A; Facility-Specific Rapid-Response Labor Mechanism, https://ustr.gov/issue-areas/enforcement/dispute-settlement-proceedings/fta-dispute-settlement/usmca/chapter-31-annex-facility-specific-rapid-response-labor-mechanism [https://perma.cc/P5V8-MWES] (last visited February 16, 2024). ]  [9:  USMCA, at art. 31; U.S. Trader Rep., FAQs on Ways to Raise USMCA Labor Issues with U.S. Government, ]  [10:  https://ustr.gov/issue-areas/enforcement/dispute-settlement-proceedings/fta-dispute-settlement/usmca/frequently-asked-questions-faqs-ways-raise-united-states-mexico-canada-agreement-usmca-labor-issues#_Section_B:_USMCA [https://perma.cc/8KQ7-GKRF] (last visited February 15, 2024). 
 THE DIALOGUE, How Well is the USMCA Working After Three Years?, (June 22, 2023) https://www.thedialogue.org/analysis/how-well-is-the-usmca-working-after-three-years/ [https://perma.cc/GM94-A5NU].  ]  [11:  U.S. TRADE REP., United States Reaches Agreement with Mexican Auto Parts Company to Protect Workers’ Rights (Aug. 10, 2021), https://ustr.gov/about-us/policy-offices/press-office/press-releases/2021/august/united-states-reaches-agreement-mexican-auto-parts-company-protect-workers-rights
[https://perma.cc/2K9S-KWTX]. ]  [12:  U.S. TRADE REP., United States and Mexico Announce Course of Remediation for Workers’ Rights Denial at Auto Manufacturing Facility in Silao (July 8, 2021) https://ustr.gov/about-us/policy-offices/press-office/press-releases/2021/july/united-states-and-mexico-announce-course-remediation-workers-rights-denial-auto-manufacturing [https://perma.cc/WU6E-YJFE]. ]  [13:  U.S. TRADE REP., United States Announces Successful Resolution of Rapid Response Labor Mechanism Matter at Panasonic Auto Parts Facility in Mexico (July 14, 2022) https://ustr.gov/about-us/policy-offices/press-office/press-releases/2022/july/united-states-announces-successful-resolution-rapid-response-labor-mechanism-matter-panasonic-auto [https://perma.cc/36ER-CLW3]. ]  [14:  U.S. TRADE REP., United States Seeks Mexico's Review of Alleged Denial of Workers’ Rights at Asiaway Automotive Components Mexico (Oct. 23, 2023) https://ustr.gov/about-us/policy-offices/press-office/press-releases/2023/october/united-states-seeks-mexicos-review-alleged-denial-workers-rights-asiaway-automotive-components [https://perma.cc/8SEP-CS4Z]/]  [15:  U.S. TRADE REP., United States Announces Successful Resolution of Rapid Response Labor Mechanism Matter at Tecnología Modificada S.A. de C.V. Caterpillar Facility (Dec. 22, 2023) https://ustr.gov/about-us/policy-offices/press-office/press-releases/2023/december/united-states-announces-successful-resolution-rapid-response-labor-mechanism-matter-tecnologia-0 [https://perma.cc/6AG2-XN2J]] 

RRLM’s Agricultural Worker Exclusion
The USMCA is undoubtedly one of the most progressive trade deals in U.S. history. However, though the protective mechanisms are effective in keeping unfair employees accountable, the deal still fails to protect a massive workforce of the deal: migrant agricultural workers. 
Agriculture is a core trade area between the US, Canada, and Mexico.[endnoteRef:16] In 2021, Mexico was the US’s second-largest export market for agricultural products such as corn, soybeans, dairy products;[endnoteRef:17] Canada was the US’s third-largest export market for agricultural products such as cereal, vegetable and fruits.[endnoteRef:18] In 2023, Canada’s agricultural exports surpassed US imports.[endnoteRef:19] The backbone behind all of these massive feats? Migrant workers.[endnoteRef:20] Eighty-six percent of U.S. agricultural workers are immigrants, with 45 percent being undocumented;[endnoteRef:21] in Canada, more than 200,000 agricultural positions are filled under the Temporary Foreign Worker Program.[endnoteRef:22]  [16:  U.S. TRADE REP., UNITED STATES–MEXICO–CANADA TRADE FACT SHEET Agriculture: Market Access and Dairy Outcomes of the USMC Agreement, https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/fact-sheets/market-access-and-dairy-outcomes [https://perma.cc/P5V8-MWES] (last visited February 16, 2024). ]  [17:  U.S. FOREIGN AGRIC. SERV., Mexico 2021 Export Highlights, https://fas.usda.gov/mexico-2021-export-highlights#:~:text=In%202021%2C%20Mexico%20was%20the,meal%2C%20fresh%20fruit%20and%20vegetables [https://perma.cc/68ZD-CJXB](last visited February 16, 2024).]  [18:  U.S. FOREIGN AGRIC. SERV., Canada 2021 Export Highlights, https://fas.usda.gov/canada-2021-export-highlights#:~:text=In%202021%2C%20Canada%20was%20the,market%20share%20of%2058%20percent [https://perma.cc/U6SL-B83E] (last visited February 16, 2024). ]  [19:  Sean Pratt, Canadian agricultural exports to U.S. surpass imports, THE WESTERN PRODUCER (Dec. 18, 2024) https://www.producer.com/news/canadian-agricultural-exports-to-u-s-surpass-imports/#:~:text=Canada's%20exports%20to%20the%20U.S.,2024%2C%E2%80%9D%20said%20the%20USDA.]  [20:  Brittany Bates, Examining Labour Rights Enforcement Mechanisms in NAFTA and the USMCA and its Impact on Labour Conditions in Mexico, 13WESTERN J. L. STUDIES 136, 147-151 (2022). ]  [21:  CTR. FOR MIGRATION STUD., A Profile of Undocumented Agricultural Workers in the United States (Aug. 30, 2022), https://cmsny.org/agricultural-workers-rosenbloom-083022/ [https://perma.cc/W9S5-MSEX].]  [22:  Matt Lundy, Temporary Foreign Worker Program Sees 68% Jump in Approvals, THE GLOBE AND MAIL (March 31, 2023) https://www.theglobeandmail.com/business/article-use-of-temporary-foreign-worker-program-soared-in-2022/.] 

Annex 31-A of the USMCA states the RRLM is for “workers at a Covered Facility.”[endnoteRef:23] A “covered facility” requires the facility in question to be in a “Priority Sector;” a “Priority Sector” is defined as “a sector that produces manufactured goods, supplies services, or involves mining.” It is in the definition of “manufactured goods” that things get tricky.[endnoteRef:24] “Manufactured goods” are defined as including, but not limited to, “aerospace products and components, autos and auto parts, cosmetic products, industrial baked goods, and aluminum, glass, pottery, forgings, and cement.”[endnoteRef:25] On one hand, the open-ended nature of the list can potentially include migrant agricultural workers in the mix. On the other, the specific carved out language of a “Priority Sector,” along with the United States’ and Canada’s longstanding history of excluding migrant agricultural workers’ rights from their domestic labor laws suggest a conscious decision to not protect this vulnerable group.[endnoteRef:26] While the RRLM tends to focus on Mexico’s violations in the USMCA, the lack of explicit language relating to agricultural workers overlooks the improper conditions in the US and Canada, two countries with massive migrant populations.[endnoteRef:27]  [23:  USCMA, supra note 9. ]  [24:  USCMA, supra note 9.]  [25:  USCMA, supra note 9.]  [26:  NAT’L FARM WORKER MINISTRY, U.S. Labor Law for Farm Workers, https://nfwm.org/farm-workers/farm-worker-issues/labor-laws/#:~:text=They%20also%20lack%20protection%20for,or%20supporting%20a%20labor%20union (last visited February 16, 2024); NiCHE, The Lasting Impact of Racial Capitalism: Canada’s Seasonal Agricultural Worker Program (SAWP) (Sept. 12, 2023), https://niche-canada.org/2023/09/12/the-lasting-impacts-of-racial-capitalism-canadas-seasonal-agricultural-worker-program-sawp. ]  [27:  Jillian Kestler D-Amours, ‘Overtly racist’: Lawsuit challenges Canada’s migrant farmworker system, AL JAZEERA (Feb. 9, 2024), https://www.aljazeera.com/news/2024/2/9/overtly-racist-lawsuit-challenges-canadas-migrant-farmworker-system#:~:text=In%202022%2C%20more%20than%2070%2C000,SAWP%20and%20other%20agricultural%20programmes [https://perma.cc/LX82-ERBL]; NCFH, Agricultural Worker Demographics (April 2018), https://www.ncfh.org/agricultural-worker-demographics.html#:~:text=According%20to%20national%20reports%20from,workers%20in%20the%20United%20States [https://perma.cc/4HTQ-3RFN]. ] 

The RRLM has also been consistently used by the United States against Mexico. Canada’s, and much more so the United States’, massive economic and political power makes it virtually impossible for Mexico to hold these countries accountable under this mechanism.[endnoteRef:28] Mexico can only bring claims against U.S. companies that do not abide by National Labor Relations Board standards.[endnoteRef:29] Technically, the USMCA’s Article 23.8[endnoteRef:30] requires all Parties to recognize migrant workers’ rights and make sure all are protected under the Party’s labor laws. However, in the United States, the National Labor Relations Act (NLRA) infamously does not include agricultural workers.[endnoteRef:31] While states have implemented farmworker rights, through housing and wage protections, most states still tend to follow the NLRA’s lead in not granting farmworkers the right to strike.[endnoteRef:32] The NLRA does not prohibit replacement workers during strikes either.[endnoteRef:33] Similarly, in Canada, agricultural workers have the right to association but not the right to strike.[endnoteRef:34] [28:  CONGRESSIONAL RES. SERV., USMCA Labor Provisions (January 12, 2023) https://crsreports.congress.gov/product/pdf/IF/IF11308. ]  [29:  Maxwell Ulin, Mexico Labor Law Reform & the USMCA – An American Explainer, ON LAB. (June 3, 2022) https://onlabor.org/mexico-labor-law-reform-the-usmca-an-american-explainer/ [https://perma.cc/7CTW-V7PS].]  [30:  USMCA, supra note 3. ]  [31:  NLRB, FAQ – NLRB, https://www.nlrb.gov/resources/faq/nlrb#:~:text=Most%20employees%20in%20the%20private,supervisors%20(with%20limited%20exceptions) [https://perma.cc/69H2-YVAR] (last visited Feb. 16, 2024). ]  [32:   NAT’L AGRIC. L. CTR., Collective Bargaining Rights for Farmworkers https://nationalaglawcenter.org/collective-bargaining-rights-for-farmworkers/ [https://perma.cc/Y9VX-3A9Q] (last visited Feb. 16, 2024). ]  [33:  James J. Brudney, The Right to Strike as Customary International Law, 46 YALE J. INT'l L. 1, 6 (2021).]  [34:  Attorney General of Ontario v. Michael J. Fraser & Attorney General of Canada, [2011] SCC 20 (Can.)] 

The Right to Strike
The right to strike is imperative to strengthening workers’ rights as it brings attention to unfair working conditions through direct action.[endnoteRef:35] Not only does workplace production stop, but more outsiders become aware of employer misconduct. Though the RRLM is a step in the right direction, more accountability mechanisms for Canada and the United States are necessary to protect all workers involved in USMCA trade.   [35:  SEIU, The Power of the Strike (Oct. 14, 2022) https://www.seiu.org/blog/2022/10/the-power-of-the-strike [https://perma.cc/68T4-MQCE]. ] 

One way of strengthening migrant rights under the USMCA would be to solidify the international right to strike under the ILO Freedom of Association and Protection of the Right to Organise Convention (No. 87) (the Convention), as currently seen in the news. Ratified in 1948, the Convention was created by the ILO as one of eight conventions that outline core international labor rights and obligations.[endnoteRef:36] However, whether the Convention includes the right to strike has been disputed since its conception.[endnoteRef:37] On November 10, 2023, the International Labour Organization’s (ILO) Governing Body referred this dispute to the International Court of Justice, as per Article 37(1) of the ILO Constitution.[endnoteRef:38]  [36:  INT’L LAB. ORG., Freedom of Association and Protection of the Right to Organise Convention, C87, C87, 9 July 1948, https://www.refworld.org/legal/agreements/ilo/1948/en/36193 (last visited Feb. 16 2024).]  [37:  Achim Seifert, The Protection of the Right to Strike in the ILO: Some Introductory Remarks, 39 COMP. LAB. L. & POL’Y J. 1, 1 (2018). ]  [38:  INT’L LAB. ORG., Decision concerning the action to be taken on the request of the Workers’ group and of 36 governments to urgently refer the dispute on the interpretation of Convention No. 87 in relation to the right to strike to the International Court of Justice for decision in accordance with article 37(1) of the Constitution (Nov. 10, 2023) https://www.ilo.org/gb/GBSessions/GB349bis/WCMS_901625/lang--en/index.htm [https://perma.cc/M6HR-2KZV]. ] 

While the Employers’ Group argues the right to strike is nowhere to be found within the Convention, the Workers’ Group claims the right is innate to the Constitution’s Preamble and Article 3 of the Convention, which states, “workers' and employers' organizations shall have the right to draw up their constitutions and rules, to elect their representatives in full freedom, to organize their administration and activities and to formulate their programs.”[endnoteRef:39] Article 10 of the Convention clarified organization to mean “any organization of works or of employers for furthering and defending the interests of workers or of employers.[endnoteRef:40] The Workers’ Group argues that taking Article 3 and 10 together leads to a natural deduction of the right to strike.[endnoteRef:41] The International Court of Justice’s interpretation has the power to legitimize the right to strike around the world, in turn strengthening workers’ protections, especially for those not currently protected by domestic law, such as North American agricultural workers under the USMCA.   [39:  INT’L ORG. OF EMPS., Do ILO Coventions 87 and 98 Recognize a Right to Strike? (Oct. 2014), https://www.ioe-emp.org/fileadmin/ioe_documents/publications/Policy%20Areas/international_labour_standards/EN/_2014-11-03__IOE_Paper_on_the_Right_to_Strike_in_Conventions_87_and_98__final_web_and_print_.pdf [https://perma.cc/B2R8-EJVM].]  [40:  Id. ]  [41:  Id. ] 

Of course, as with any aspect of international law, enforcement continues to be an issue. The closest thing resembling an international labor court is the ILO’s Committee on the Application of Standards (CAS); CAS hears complaints against governments, not companies, and has no sanctioning power.[endnoteRef:42] However, if the ILO recognizes the right to strike, this will further emphasize USMCA Chapter 23’s commitment of adhering to ILO core values. The right to strike as customary international law can also have an effect on US and Canadian courts. Though cynics will argue the argument is more so grounded in hope than reality, domestic courts have turned to international law to reconsider strike restrictions.[endnoteRef:43]  [42:  INDUSTRIALL, Special Report: How can we build an international labour court? (Aug. 17, 2022) https://www.industriall-union.org/special-report-how-can-we-build-an-international-labour-court.]  [43:  Brudney, supra note 33 at 3-4. ] 

Another, albeit idealistic, potential effect of an internationally recognized right to strike would be greater cultural acceptance of unions. The RRLM has been able to dissolve anti-labor actions, especially amidst pro-business unions, but what happens after is rarely explored. As Mexico tries to crack down on pro-employer unions, these unions take all their materials with them, such as chairs, computers, and even treasury funds.[endnoteRef:44] New labor associations are forced to start from scratch in a country that has been dominated by charro unions for decades.[endnoteRef:45] As new leaders emerge fighting for better wages and working conditions, the spirit of old, pro-employer unions continues to linger. As of 2023, 85% of Mexican union contracts were not voted on by workers – yet another example of Mexico’s long-standing history of employers refusing to include workers in their contract negotiations.[endnoteRef:46] Though President López Obrador’s administration is attempting to create a new wave of anti-corruption legislation,[endnoteRef:47] fear of union participation, and more so, striking, continues.[endnoteRef:48] Similarly, fear of retaliation for American and Canadian agricultural workers keeps workers in abusive conditions to avoid further employer abuse, and in some cases, deportation.[endnoteRef:49]  [44:  Mark Stevenson, In Mexico, US complaints help union organizing efforts, AP NEWS (Feb. 12, 2023) https://apnews.com/article/biden-labor-unions-united-states-government-caribbean-mexico-865577c8f3115f9e0bb243b79105e80b [https://perma.cc/P95C-4JNG].]  [45:  Dan Beeton, International Labor Solidarity in Action (Review), NACLA (Feb. 18, 2022) https://nacla.org/international-solidarity-action-review [https://perma.cc/RLE6-THLH].]  [46:  AP NEWS, 85% of Mexican Union Contracts Weren’t Voted on By Workers (May 1, 2023) https://apnews.com/article/mexico-union-organizing-labor-corruption-6ac0d7b21253eab320889d8eaa107513 [https://perma.cc/83NU-ERQ3].]  [47:  Gina Hinojosa & Maureen Meyer, The Future of Mexico’s National Anti-Corruption System, WOLA (August 2019) 
https://www.wola.org/wp-content/uploads/2019/08/The-National-Anti-Corruption-System-under-AMLO.pdf [https://perma.cc/7SDS-FSU7].]  [48:  Charlie Saperstein & Dan DiMaggio, Mexican Auto Parts Workers Face Blacklist After Union Campaign, LAB. NOTES (Sept. 21, 2023) https://labornotes.org/2023/09/mexican-auto-parts-workers-face-blacklist-after-union-campaign [https://perma.cc/WK35-VQ58].]  [49:  Carlos Cabrera-Lomelí, Blacklisted for Speaking Up: How California Farmworkers Fighting Abuses are Vulnerable to Retaliation, KQED (June 30, 2022) https://www.kqed.org/news/11918317/blacklisted-for-speaking-up-how-california-farmworkers-fighting-abuses-are-vulnerable-to-retaliation  [https://perma.cc/3Y9Y-SQHZ]; AL JAZEERA, Migrant Workers in Canada Vulnerable to Modern Day Slavery: UN Expert (Sept. 6, 2023), https://www.aljazeera.com/news/2023/9/6/migrant-workers-in-canada-vulnerable-to-modern-day-slavery-un-expert.] 

The USMCA is a relatively progressive feat but for it truly embody the values it boasts about, agricultural workers need to be included. It’s easy and convenient for Canada, and especially, the United States, to hold Mexican companies accountable for their union busting, but avoid any proper criticism on its own innerworkings. The ICJ right to strike decision could recognize the importance of the right to strike and underline Canada’s and the United States’ commitment to fair labor protections through the USMCA. While the ICJ’s decision is in no way a slam dunk for workers around the world, it can be a desperately needed step in the right direction. Through the pressure of customary norms, more legislative action may be taken to secure further protections for agricultural workers in domestic law, future renditions of the USMCA, or new trade deals. 
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