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 On May 16, 2023, the Department of Homeland Security and the Department of Justice 

issued a rule on asylum titled “Circumvention of Lawful Pathways.”i The Rule replaced the Trump 

administration’s controversial “Title 42” rule, issued by the Centers for Disease Control.ii 

Circumvention of Lawful Pathways discontinues Title 42’s practice of simply turning away asylum 

seekers and replaces it with a rebuttable presumption that all non-Mexican migrants who cross 

border without some sort of immigration status are presumed ineligible for asylum unless they 

make an appointment to apply for asylum via the CBP One App, or they are covered by an 

exception.iii The presumption can be rebutted if one is able to show that they are facing an acute 

medical emergency, an imminent threat to one’s life or safety, or that they were a victim of a 

“severe” form of human trafficking.iv Those subject to the presumption may avoid expedited 



removal only by showing that are eligible for relief under the Convention Against Torture or 

Withholding of Removal, and it heightens the standard required to demonstrate one may be eligible 

for relief under both.v 

 Immigrants’ rights groups sued to enjoin the rule as soon as it took effect and were initially 

successful in the Northern District of California; the district court found that the rule was both 

procedurally and substantively invalid and vacated it.vi The Ninth Circuit Court of Appeals 

reinstated the rule pending a full hearing later this year.vii Though the status of the rule under U.S 

law is unclear, its validity under international law is more easily ascertained. Circumvention of 

Lawful Pathways likely does not violate the letter of international law, because it does not apply 

to Withholding of Removal. However, it does continue a concerning trend among Western nations 

of attempting to avoid their obligations to refugees, a trend which raises concerns about the 

viability of the current international refugee infrastructure.  

 The rights of refugees under international law were established in the wake of World War 

II by the 1951 Convention Relating to the Status of Refugees.viii The convention established the 

international definition of a refugee. Under International Law a refugee is  “ any person who… 

owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 

membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable or, … is unwilling to avail himself of the protection of that country; or 

…is unable or, …, is unwilling to return to it.”ix Initially, the convention was both geographically 

and temporally limited to cover primarily people who displaced by World War II, but those 

limitations were eliminated by the 1967 Protocol Relating to the Status of Refugees, which the 

United States was party to, despite not being party to the convention.x The most fundamental 

principle of both the convention and the protocol is the prohibition of expulsion or non-refoulment. 



In this context, non-refoulement means that a state cannot return or expel a refugee “in any manner 

whatsoever” to “the frontiers of territories where his life or freedom would be threatened on 

account of his race, religion, nationality, membership of a particular social group or political 

opinion.”xi Notably, this principle applies even when a refugee has arrived in a state without 

authorization, and a state is only relieved of their duty not to return a refugee if the refugee poses 

danger to the security of the country, if they are convicted of a particularly serious crime, or if they 

pose a danger to the security of a country.xii 

 As noted above, the Biden administration’s policy creates a presumption that all non-

Mexican individuals arriving without authorization at the southern border are ineligible for asylum 

unless they are facing a medical emergency, are under imminent threat of harm, were subject to 

“severe” human trafficking, or are part of an exempted group (like unaccompanied minors).xiii 

During the rulemaking process, and after it was published, Circumvention of Lawful Pathways 

was said by to many run the risk of violating the principle of non-refoulment. The United Nations 

High Commissioner on Refugees, for example, filed a comment during the rulemaking period 

arguing that the regulation, “would restrict the fundamental human right to seek asylum for people 

who passed through another country and arrived in the United States without authorization... would 

lead to cases of refoulement.”xiv Several human rights and refugee resettlement organizations made 

similar claims, as did the union that represents asylum officers, and failure to uphold the United 

States’ treaty obligations was included in several of the lawsuits filed to enjoin the rule.xv The 

United States itself acknowledged that the rule will result in the presumptive denial of otherwise 

valid asylum claims, but argues that those with valid claims will be protected by Withholding of 

Removal and the Convention Against Torture.xvi 



 Withholding of Removal allows a migrant who otherwise meets the definition of a refugee 

to avoid removal if she can show that it is more likely than not that she will be persecuted if she is 

returned to her home country.xvii The Convention Against Torture provides similar protection to 

those specifically at risk of torture. To qualify for relief from expedited removal and be able to 

have one’s claim heard in Immigration Court, under Circumventions of Lawful Pathways, migrants 

must show that they have a “reasonable fear” or persecution, a higher standard than the “credible 

fear” standard for asylum, and one that is rarely met.xviii When applicants are able to get a hearing 

on a withholding of removal claim, they rarely win.xix 

 The question raised under the 1967 Protocol, then, is whether Withholding of Removal and 

the Convention Against Torture are enough to satisfy the United States Obligation to asylum 

seekers whose claims for asylum in the U.S. are presumptively denied because they entered the 

United States without authorization. The answer is technically yes. The United States has long held 

that their obligation to refugees is satisfied by withholding of removal, and though the standard for 

withholding of removal is higher, it does still forbid refoulment of those satisfying the definition 

of a refugee.xx. The standard by which a state judges the likelihood of persecution based on the 

definition of a refugee is not addressed in either the Convention or the Protocol, and the process 

for determining whether a person meets the definition of a refugee is left to the signatories, so long 

as there is one.xxi Furthermore, it does not appear that there has ever been a challenge to a nation’s 

policy under the 1951 Convention or the 1967 Protocol, although the 1951 Protocol does provide 

that disputes under can be referred to the International Court of Justice.xxii In International Law 

cases where the non-refoulment has been found to be violated based on laws derived from the 

convention, rather than the convention itself, it is more common that the ability to apply for any 



legal status has either been completely rejected,xxiiior potential applicants were just immediately 

returned to the nation where they were at risk without any sort of process as all.xxiv 

 Whether the United States will actually avoid refoulment under this policy is questionable. 

Those who fail to meet the heightened standard under expedited removal are deported to Mexico 

when possible, and Mexicans are excluded from presumption of ineligibility for asylum.xxv 

Though, Mexico is not a “safe third country” as defined by the 1951 Convention, and thus, the 

U.S. is not authorized to restrict asylum based on its availability in Mexico, it is not the place 

where asylum seekers under the definition of a refugee fear persecution, because Mexicans are 

excluded from Circumvention of Legal Pathways.xxvi Mexico is allowing those removed from the 

United States to apply for asylum there, though the Mexican asylum system is becoming 

increasingly backlogged and overburdened, partially as a result of U.S. policies.xxvii 

 Even if the policy evades technical violation of the 1967 Protocol, the Biden 

administration’s policy continues a concerning trend. This restrictive policy comes on the heels of 

Title 42, which simply denied many migrants the opportunity for asylum, and the United 

Kingdom’s Illegal Migration Bill, which prevents people who arrive in the United Kingdom from 

applying for asylum at all.xxviii Policies like these are contrary to the purpose of the 1951 

Convention and the 1967 protocol, but the lack of enforcement capability of the United Nations, 

particularly against powerful nations like the United States and the United Kingdom, suggests that 

there is little likelihood these policies will end. 

  Unfortunately, these policies are not connected to a meaningful reduction in migrants need 

for protection, particularly in South and Central America.xxix Despite no change in the underlying 

need, the percentage of asylum seekers passing initial inspection dropped over 30% in the first 

month of Circumventions of Legal Pathways.xxx Less than 1 in 10 asylum seekers were able to 



rebut the presumption of ineligibility.xxxi  Even if the Circumvention of Lawful Pathways rule does 

not violate international law, that does not mean that the policy is acceptable. It simply means that 

the law has failed those it is meant to help.  
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