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Introduction

When a lawyer enters the court of law, or an advocate the court of public opinion, the
path of least resistance may be the quickest path to victory. But it is a path Jesus
Christ, Theodore Roosevelt, Lee Ann Womack, and Winston Churchill have maligned
as the way that “leads to destruction,” “never to be envied,” something you should
“never settle” for, and the path on which “victory will never be found.”v The struggle
to hold states accountable for human rights abuses perpetrated by private military
companies (PMCs) has often slogged through the path of attribution. An easier path
is available.

Mercenaries have a long and storied history in world affairs. Mercenary history
stretches from the first recorded battle in history to the present day.v Stories of
mercenaries run high with themes of general disdain for the perceived degeneracy of
soldiers of fortune.vi From Foederati in the Roman Empire to Hessians in the
American Revolution to privateers on the high seas, the monetary motivation for the
fight is a fixture of warfare.vi The use of the mercenary in warfare has not
disappeared with the advent of the modern age—it has mutated. In modern, Western
countries, the mercenary has taken a corporate form—the private military
corporation (PMC).vii

The use of private military companies raises open issues of accountability under
international law.* International conventions and treaties cover mercenary use,* but



PMCs fall outside of the definitional shadow cast by the formalized international law
on mercenaries.® Private military companies exist in the gray—meeting portions of
the definition but not others.xi Some may fit, some may not.

Literature often centers on establishing formal attribution of the PMC’s actions to
the state when addressing how to hold states accountable for their use of PMCs that
violate international law.xii This Report considers the case of Turkey and the SADAT
International Defense Consultancy (SADAT) to propose that the focus on attribution
is the difficult legal path. Advocates and lawyers may find greater success in taking
the path of least resistance towards accountability—using the UN General Principles
on Business and Human Rights (UNGP). The Report will outline the short historical
overview of SADAT and Turkey. The legal troubles raised by using attribution as the
legal pathway to accountability follow. Finally, how the General Principles might
effectuate holding Turkey accountable for SADAT’s abuses of human rights is
examined.

Turkey’s Use of Private Military Companies

Turkey uses SADAT International Defense Consultancy, the leading Turkish private
military company, to assert its foreign policy at home and abroad.xv SADAT
participated in the 2016 coup attempt in Turkey.*v They are at the tip of the spear for
many Turkish initiatives. They have intervened in the Syrian Civil War.xvi Libya,
Nagorno, Karabakh, Malaysia, and Qatar have seen purported SADAT operations.xvi
The Turkish government has denied any official involvement in SADAT’s work across
Africa, the Middle East, and Europe.xvii

SADAT and Turkey have faced questions from the international community about
potential human rights violations because of their operations.x These violations are
potentially numerous. The UN raised concerns that SADAT has threatened the right
to life, freedom from torture, the right to liberty, the security of person, and freedom
from arbitrary arrest and detention—and that is in Syria alone.** The Turkish
government has, at best, stood by while SADAT carries out Turkish foreign policy in
a manner violating human rights, and, at worst, encourages and endorses such
malignant behavior.xx

Avoidance as a Solution to the Attribution Problem

International law prohibits the use of mercenaries and international agreements
govern private military companies.**ii Those legal frameworks offer little promise for
holding Turkey accountable for SADAT’s actions. Private military companies may not
be mercenaries and agreements governing PMCs are not binding law. When bringing
accusations against Turkey for human rights abuses at the hands of SADAT, a
significant barrier to accountability exists—attribution.



The International Law Commission’s (ILC) Articles on the Responsibility of States
for International Wrongful Acts (ARSIWA) governs attribution of a non-state actor's
conduct to a state.=ii Using ARSIWA to attribute the actions of SADAT to Turkey is
difficult. Articles 4, 5, and 8 of ARSIWA give the most hope for attribution, but they
prove a delicate exercise.xxv Article 4 allows state attribution for the conduct of
organs of the state. v Article 5 allows attribution when an entity exercises
governmental authority by delegation from the state but is not an organ of the
state.=vi Article 8 establishes a direct control test for attribution.=vi Finding another
route to accountability for Turkey allows bypassing of the entanglements of
attribution.

The focus on trying to use attribution to pin SADAT’s abuses on Turkey misses
Turkey’s potential per se violations of international law. The Universal Declaration
of Human Rights carries with it the expectation that “Member States have pledged
themselves to achieve, in co-operation with the United Nations, the promotion of
universal respect for and observance of human rights.”xvii The European Convention
on Human Rights declares the resolve of the European governments, “to take the first
steps for the collective enforcement of certain rights stated in the Universal
Declaration [of Human Rights].”xxix The International Covenant on Civil and Political
Rights considers “the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and freedoms.”**x The
International Covenant on Economic, Social and Cultural Rights, *x among
others,=xii yses the same language. These make clear the responsibility of States to
respect and affirm human rights. A blueprint is lacking for how to protect those rights
in the context of non-state actors.

The international legal community has grappled with issue of non-state actors and
human rights violations. One facet of this grappling produced the UN Guiding
Principles on Business and Human Rights. Under the Guiding Principles, every state
has the responsibility to “set out clearly the expectation that all business enterprises
domiciled in their territory . . . respect human rights throughout their operations.”sxxiii
Meeting this duty requires states to enforce laws requiring businesses to respect
human rights, ensure that laws enable businesses’ respect for human rights, and
provide effective guidance on how businesses can respect human rights.xxxiv

The Guiding Principles are not codified international law. But they have received
broad acceptance by the international community in the eleven years since their
unanimous endorsement by the United Nations Human Rights Council.*xv The
UNGP have seen increasing use in international tribunals and widespread
acceptance by both states and the private sector.>xvi Turkey was a party in a case in
which the European Court of Human Rights “adopt[ed] the United Nations Guiding
Principles’ approach to business and human rights.”*xvi Formal work has been
ongoing in states across the world since 2011 to implement the Guiding Principles in



to domestic law.xxviii Turkey has not taken formal implementation steps but was co-
sponsor of the relevant resolution of the Human Rights Council adopting the
UNGP. x>xix The Guiding Principles and their widespread acceptance indicate a
crystal-clear explication of the expectation that States protect human rights through
regulation of businesses within state borders. These duties go hand in hand with the
Universal Declaration, European Convention on Human Rights, and other treaties
and conventions to which Turkey is subject.

The duty of the state is not mere restraint from or protection from abuses of human
rights. It is the state’s responsibility to promote those rights.*! The binding and
customary international law on human rights makes this clear. The responsibility to
protect and promote charges the state with affirmative action protecting human
rights. The Guiding Principles exemplify the affirmative action required in the
context of businesses.*i When a state abdicates its duties as outlined in the Guiding
Principles, the state abdicates its duties to protect human rights.

Turkey has failed to take affirmative action towards protecting human rights. By
using and condoning SADAT, it has done the opposite. Turkey has overlooked
potential violations of human rights by SADAT both at home and abroad in the push
for a neo-Ottoman expansion into the global order.xi While Turkey or Erdogan may
have taken direct control of SADAT for the purposes of formal attribution, that should
not be necessary to hold Turkey accountable. That Turkey has stood back and done
nothing should be enough. Turkey’s failure is an abdication of the duty to promote
and protect human rights, as elaborated on by the Guiding Principles. Accountability
should be and can be sought.

Conclusion

The mission of holding states accountable for the actions of private military
companies will continue to be plagued by the issue of attribution.xlii The complexities
of corporate law, globalization, technology, and privatization of state functions allows
states to weave a stickier web to entangle those in the pursuit of justice. xliv
Attribution, however, is not the only way. Holding states accountable for violations
of international law when non-state actors, sheltered within the state, perpetuate
human rights abuses can and should occur. Inattentive and permissive states neglect
their positive obligations to protect and promote human rights.

By failing to meet its obligations in the UN Guiding Principles on Business and
Human Rights, Turkey has ignored its responsibility under international law to
respect and protect human rights and should be held to account. Turkey is party to
most major human rights treaties®v and supports the Guiding Principles. The major
treaties are binding law and have received widespread acceptance. The Guiding
Principles have received similar acceptance. The Guiding Principles places clear
expectations upon states. They have a duty to protect human rights in the context of



businesses. By failing to protect those rights and regulate SADAT, the Turkish
government has abdicated that duty in violation of international law. Accountability

does not have to be found through the arduous path of attribution — it should be found
through the easiest path possible.
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