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Conveniently Legal? - Shaky Legal Basis for Inter-State Drone Operations
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BACKGROUND

On August 17, 2022, the United States conducted another set of drone strikes in Somalia, killing
13 members of the terrorist group al-Shabab.' In Afghanistan alone, the U.S. conducted over 13,000 drone
strikes since 2015, killing over 10,000 souls including at least 66 confirmed deaths of children.? Following
President Bush’s declaration of “the Global War on Terror” or “War on Terror” (hereinafter referred to as
“War on Terror”) ® after the September 11 attacks, all Administrations—regardless of their political
inclinations—actively utilized unmanned aerial vehicles, also known as “drones”, in order to conduct
surgical, targeted strikes as well as various reconnaissance operations around the globe.”

Of course, the U.S. is not the only nation that is expanding its military application of drones in
targeted strikes and reconnaissance missions. Nation states like Russia, India, China, and Saudi Arabia are
investing heavily in purchasing and upgrading their defensive capabilities, including drone operation
abilities.” As evident in Russia’s military activities in Ukraine, some nations are not hesitant to actively use
their fleet of drones in their military operations over a sovereign state.® Tiirkiye has also expanded its drone
operation—for both reconnaissance and offensive roles—beyond its borders, sparking concerns from the
governments of Greece and Syria.”

Drones in themselves are not illegal.® However, the lawful operation of drones rests upon
customary international principles such as military necessity and proportionality, “with due regard for
protection of civilian and civilian objects.” Legal complications may—and most definitely will—emerge
when drones are flown into a sovereign nation absent a clear declaration of war or prior consent.'” This
begs the question: when the United States has already called the end to two of the longest wars in its
history, '' what justifications under international law does it have to continue its inter-state drone
operations? How are these justifications shaping customary international law in ways that are expanding
the wider usage of drones in inter-state conflicts by other nations?

This report will briefly examine the two main international legal principles—self-defense and
“unwilling or unable” doctrines—which have been utilized by the United States as justifications for their
drone operations continuing through today. Afterward, it will turn its attention to how the United States ’
practices involving drone operations are widening customary international principles applicable to thereof,
which may result in a greater degree of inter-state drone operations already exacerbated by the increasing
drone acquisitions around the globe.



SELF-DEFENSE JUSTIFICATION

One of the most commonly used justifications for inter-state use of force by drones is the idea of
“self-defense.”'? Atrticle 51 of the Charter of the United Nations provides that “if an armed attack occurs[,]”
then it is justified that the state may exercise its right of self-defense.'* Furthermore, it is also recognized
by most states and scholars that a state may exercise its right to self-defense in order to prevent the
“imminent” threat of an armed attack.'*

In the twenty-first century, it became clear that the definition of “armed attack” was, at times,
applicable to non-state parties and their armed actions. United Nations Security Council Resolutions 1368
and 1373"°, adopted immediately after the 9/11 attacks, created a legal foundation for adopting policy
justifications supporting that individual terrorist attacks, or an ongoing series thereof, may serve to meet
the “armed attack™ requirement of the Article 51 for nations to exercise their self-defense rights.'® Such
recognition of self-defense rights against non-state actors was also presented in Democratic Republic of the
Congo v. Uganda'’, where the International Court of Justice found that it does not need to determine
“whether and under what conditions contemporary international law provides for a right of self-defence
against . . . attacks by irregular forces.”'®

As the War on Terror continued, however, the United States began to expand the application of its
self-defense rights beyond Afghanistan. The nameplate of War on Terror allowed the United States to
exercise its military projection, including drone strikes, into nations such as Iraq, Libya, Somalia, and
Yemen, arguing that “as a matter of international law, the United States is in armed conflict with al-Qaeda,
as well as the Taliban . . . in response to . . . 9/11 attacks” and that it may use military force under the
“inherent right to self-defense under international law.”"’

However, it is still heavily debated as to whether a state is warranted to “preemptively” conduct
airstrikes in another sovereign nation in self-defense. The most noteworthy support for the U.S. is the
“Caroline” principles or “Caroline” test.”” Based on the “Caroline” principles, it has often been cited under
international law that there must be the necessity of self-defense against an instant and overwhelming attack
with no moment of deliberation that an armed attack on another sovereign state is justified by necessity.*!
In other words, a use of lethal force against a purported threat in another sovereign state’s territory without
meeting the “Caroline” necessities would be unlawful under international law and violate Article 51.>> The
United States has often alluded to a broader application of the “Caroline” doctrine in justifying the
preemptive nature of its drone operations by asserting that missing a window of opportunity to act may
cause potential harm to civilians and future attacks to the United States.”

This line of justification is often criticized and debated in the international law community. For
one thing, some scholars argue that no “doctrine” was ever formed after the “Caroline” incident.** Because
customary international law at the time allowed an absolute self-reservation right—that is, a country could
use all necessary means if one posed any threat to another—it is argued that the “Caroline” principle was
not a correct recitation of international law to begin with.?

Other scholars also argue that, even with the “Caroline” principles in place, the broad interpretation
of “preemptive” nature is not warranted. Constructionist scholars, for instance, have asserted that, because
Article 51 only recognizes an act of self-defense in an event when “an armed attack occurs,” neither
anticipatory self-defense nor preemptive self-defense can be lawful prior to an actual armed attack’s
occurrence.*

“UNWILLING OR UNABLE” JUSTIFICATION

Another most frequently used legal justification for United States 'drone strikes is the “unwilling
or unable” doctrine in international law. Since the 9/11 attacks, the United States has constantly argued for
the right to exercise self-defense military actions against non-state actors, even when the group is located



within the territory of a sovereign nation—or a “host” nation—that does not consent to the territorial
incursion.?” In other words, when the United States decides that the host nation is “unwilling or unable” to
handle the threat posed by a non-state actor within its territory, the United States is permitted to “surge into
foreign territory” in an “application of the . . . necessity” under the self-defense doctrine.”®

It has been constantly noted among policymakers that the United States may legally conduct drone
operations where a nation is “unwilling or unable to control its territory.”? In the Operational Law
Handbook by the Judge Advocate General’s Legal Center & School, it is noted that the United States has
cited the “unwilling and unable standard” as justification for airstrikes in Syria.*

“Unwilling or unable” doctrine is a highly debated principle among international legal scholars and
state governments. Some argue that this doctrine provides a key legal foundation for regulating non-state
threats across the globe.>! Others argue that a lack of any clarity in the doctrine only provides “greater room
for conflicting and self-serving interpretations.”*

CUSTOMARY INTERNATIONAL LAW

As shown above, self-defense justification is neither robust nor well recognized as a firm legal
foundation for drone operations in another sovereign nation(s) beyond a declared war period. It is also
clear that the United States is continuing to use these legal reasonings to justify its drone attacks—and so
are other nations which are aggressively expanding both the inventory and usage of drones.> Perhaps, it is
strongly arguable that these justifications, without any active objection by the international community,
may ripen into customary international law.

Under the general principles of international law, customary law is built from general state
practices.”® According to the International Law Commission, physical actions and inactions, diplomatic
correspondences and conferences, and public state practice may ripen into customary international law.*
Without being a “persistent objector”—that is, a state which made itself exempt from the rule of customary
international law by claiming “persistent objector status” from the very initial emerging of the rule—once
a rule exists, a state may be subject to the customary law regardless of its subsequent preference.*®

As the employment of combat drones increases, the overwhelming reliance on the “self-defense”
doctrine and the “unwilling and unable” doctrine is likely to have a significant impact on state practice
concerning the broad application of these doctrines. These justifications, which had historically been
reserved for armed conflict applications, have slowly encroached into the territory of peacetime military
operations into sovereign states 'borders.’” Without an active attempt to establish a more robust threshold
of drone operations based on new or existing international law doctrines, current practice will only lower
the customary threshold of war.**

CONCLUSION

As discussed above, the military drone market is expanding as much as its actual implementation
by states around the globe. Unfortunately, the United States "post-9/11 drone operations have set the legal
foundation for uncontrolled and intrusive drone operations by other states—regardless of their fondness for
the U.S. To prevent further broadening of the application of international legal doctrines reserved for armed
conflicts and incursions, the United States and its allies should more cautiously but firmly establish binding
and comprehensive legal grounds for inter-state drone operations.
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