The New Era of Maritime Boundary Disputes: The Case of Lebanon and Israel

By Havley Stancil

Maritime legal issues related to our oceans are often considered niche areas of the law.
However, increased global energy consumption and reliance on fossil fuels have renewed State
interest in long-forgotten maritime boundary disputes. What would appear to laypeople as a
simple line-drawing exercise can contribute to, or exacerbate, geopolitical tensions around the
world — making the task of delimiting maritime boundaries incredibly complex and at times, high

risk.

The United Nations Convention on the Law of the Sea (UNCLOS) sets out a system of
rules governing use of the ocean and its resources.! A goal of the Convention was to secure the
rights of sovereign states’ claims to ocean resources both in the water column and the seabed or
subsoil below.? To accomplish this goal, UNCLOS set maritime boundaries for coastal states

where they may exercise their sovereignty, particularly through access to natural resources.?



Each state is entitled to a “territorial sea up to a limit not exceeding 12 nautical miles...”* within
which the State is sovereign as it relates to the sea, airspace, seabed, and subsoil.’> The
contiguous zone, an additional 12 nautical miles beyond the territorial sea,’ is where a State is
permitted to “exercise the control necessary™’ to prevent violations of domestic ““customs, fiscal,
immigration, or sanitary laws and regulations™® within its territorial sea, and may enforce those
laws if violated within its territorial sea.® Lastly, the Convention included the novel addition of
the exclusive economic zone (EEZ), which extends no more than 200 nautical miles from the
baselines used to measure the territorial sea.!® Within the EEZ the state has the rights to the

natural resources in the ocean, seabed, and subsoil, and to conduct activities such as energy

production (from wind or water, for example).!!

When UNCLOS was drafted, some member states were able to determine their
boundaries quite easily through negotiated bilateral agreements, but many boundaries remain
contested: as of 2020, out of 460 maritime boundaries, only 280 have been agreed upon.!? The
expansion from the customary territorial 12 nautical miles to 200 nautical miles gave states new

rights that suddenly needed defense - leading to a slew of new conflicts to be resolved.!?

The drafters of UNCLOS assumed States would be able to use diplomatic means to
negotiate boundaries. Part XV of UNCLOS establishes the dispute settlement mechanism to be
followed by member states.!* Member states must first attempt to settle the dispute by “any
peaceful means of their own choice,”! but if a settlement has not been reached by the parties,
they are obligated to follow the compulsory dispute settlement procedure outlined in the
Convention: a tribunal which culminates in a final, binding decision.! As mentioned previously,
39% of maritime boundaries have yet to be delimited through negotiation, and rarely do disputes

actually go to a tribunal for binding adjudication.!” In the five decades since the formation of



UNCLOS, only twenty-nine other cases have gone to the International Tribunal for the Law of
the Sea.!® In some cases, decades go by after failed negotiations with no resolution in sight

while economies grind to a halt or geopolitical tensions rise.

A classic and current example of this folly is the maritime boundary dispute between
Lebanon and Israel. In 2009, natural gas fields were discovered in the Eastern Mediterranean
Sea Levant Basin, which sits off the coast of Israel and Lebanon.!® A United States Geological
Survey in 2010 estimated the Levant Basin had nearly 1.7 billion barrels of oil and 122 trillion
cubic feet of undiscovered natural gas.?° Naturally, this discovery had significant implications
for the energy security of both Israel and Lebanon?! and both states quickly sought to establish
their claim of ownership to the fields.?? This led to a series of contrasting unilateral declarations
made more complicated by the existence of bilateral agreements with other states?® and the fact
that Israel and Lebanon were, and continue to be, technically at war with one another.?* Though
Israel is not a member of UNCLOS,?® each state unilaterally submitted to the UN its charts and
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coordinates establishing the EEZ boundaries,?® resulting in a triangular-shaped area that has

been hotly contested for over a decade.?’

The first round of negotiations over the EEZ boundaries were from 2010 to 2012, with
US diplomat Frederic Hof at the helm.?® Neither state could agree on the line proposed by
mediators (called the Hof Line) and negotiations deteriorated.? In 2020, indirect negotiations
began again; this time Lebanon asserted its southern boundary even further into claimed Israeli
territory at Line 29.3° In 2022, American mediator Amos Hochstein recommended beginning the
negotiations at Line 23 (the original line asserted by Lebanon), and thus far, negotiations
between the countries seem promising (albeit tense).3! Senior officials on both the Israeli and

Lebanese sides have mentioned a possible resource-sharing solution, where Israel would permit



Lebanon to have exploration rights south of Line 23 into the Qana Prospect.>?> The specifics of
this plan remain undetermined as the parties continue their indirect negotiations at the time of
this writing. Notably, neither side has suggested one of the four tribunal options listed in
UNCLOS even though these negotiations have proved fruitless over the last decade. Should
Lebanon and Israel opt for a resource-sharing option, the million-dollar question is what this
departure from traditional boundary dispute settlement means for the future of UNCLOS as a

dispute settlement mechanism.

For hundreds of years before UNCLOS, the oceans were free from regulation and territorial
claims, but over time states recognized the value in staking their claim to the ocean in the interest
of national security and the protection of commercial activities. In the 1600s, Hugo Grotius, a
Dutch lawyer, published Mare Libertum (On Freedom of the Sea), in which he recognized a
form of territorial control over the ocean which was akin to territorial land claims.>* In his view,
a nation could control the ocean around their coastline only as far as their cannons could shoot in
defense from the shore; thus the three nautical mile “cannon shot rule” was born.>* The cannon
shot rule was internationally recognized, but larger coastal states, like the United States,
increasingly grabbed at opportunities to expand boundaries further and further to sea: President
Truman’s 1945 proclamation establishing a fishery conservation zone outside the territorial or

contiguous sea paved the way for the 200 nm EEZ.3?

The challenges of the twenty-first century make traditional maritime boundaries, and their
dispute resolution mechanisms, unreliable tools for the future. Human driven climate change has
contributed to rising sea-levels making the process of delimitation more unpredictable than
ever.’® Geopolitical disputes may bleed into maritime boundary delimitation or dispute

resolution, making an already tense process more complex, as seen in the case of Lebanon and



Israel. Further, the resolution of disputes through UNCLOS’ procedure is costly in both time
and resources. States like Lebanon, whose economic and energy security depend on the ability
to exploit resources sooner rather than later, do not have the luxury of waiting for a tribunal to
hand down a judgment that might not even be accepted by its opposition. As any first-year law
student studying the law of capture knows, resources in the ocean, whether it be fish or natural

gas, do not respect the lines man has drawn on the surface.

The Lebanon-Israel case represents a significant departure from maritime boundary
negotiations that have historically sought to draw a line in the sea that both parties can live with.
That Lebanon and Israel are considering a proposed resource sharing model where both states (or
depending on the circumstance, multiple states) exploit the natural resources and profits are
shared amongst them with a third-party moderator to guide the process is in stark contrast to the
traditional line drawing model.” If Lebanon and Israel are successful in negotiating an
agreement based outside the realm of sovereignty or ownership of the sea, what does this signal
for other conflicts over maritime boundaries, like in the South China Sea, for example? There,
UNCLOS arguably failed — the dispute over boundaries went all the way to a tribunal (as
prescribed in UNCLOS) and yet China remains steadfast in its refusal to recognize the judgment

entered against it.*8

Alternatives, like joint management of resources provide a modern mechanism for resolving
these disputes. In 2012, Mauritius and the Seychelles signed an ambitious treaty to manage the
resources of the seabed in their overlapping EEZ “for the mutual benefit of both countries.”® In
2001, Nigeria, Sao Tome, and Principe established a joint management zone that has permitted
the states to develop their economies through the exploitation of natural gas and petroleum while

also strengthening relationships between the countries politically.*



It remains to be seen whether joint management of resources can be scaled globally to
countries with larger coastlines such as the United States, Russia, China, or India, for example.
The upshot of the UNCLOS dispute resolution procedure is that most disagreements over
maritime boundaries since World War II have been resolved peacefully. When done correctly,
maritime delimitation has the benefit reducing sources of conflict by clearly establishing the

territory of each state.

However, peaceful resolution and shared management of resources are not mutually
exclusive. States that are focused on developing their economies and national security ought to
shift their focus from settlement of boundaries in the traditional sense to alternative systems.
Adherence to UNCLOS may mean decades of stalemate and crippling economic systems for
smaller countries that are blocked from exploiting resources under the current regime. The
system of outright delimitation seems ill-prepared to handle the disputes of the 21 century; it’s
time for maritime and international law experts to consider creative alternative solutions to a

modern problem.



Lebanon-Israel: maritime border dispute
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Figure 1. Source: https://www.middleeasteye.net/news/explained-israel-lebanon-maritime-border-dispute-
renewed
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