Zombies in Your Head, the Fight over Milk and Eggs, and What’s at Stake with the
Northern Ireland Protocol

After almost twenty years of peace, the conflict between Ireland and Northern Ireland is
looming over a dispute between the United Kingdom (“UK”) and the European Union (“EU”) over
something as innocuous as milk and eggs. This report will analyze the current situation; with Part I
providing the background behind the separation of Ireland and Northern Ireland, leading to Part II
which describes the conflict threatening the existing peace. Part III will explore the potential
outcomes and ramifications under the international treaty between the EU and UK, known as the
Northern Ireland Protocol. Finally, Part IV provides a conclusion reiterating the importance of the
Good Friday Agreement and acknowledgement of the unconsidered perspectives of certain
stakeholders in this dispute.

1. Zombies in Your Head



The conflict and violence of a single nation has been immortalized in song,' television,?
and film,? and while the time of contempt has passed, current tensions arising from something as
simple as milk and eggs threaten the current peace. Sectarian conflict between Catholic Ireland
and Protestant Northern Ireland lasted for thirty years, an era filled of terrorism and violence
amongst the parties.* The conflict ended in 1998 with the Good Friday Agreement (“the
Agreement”), allowing Northern Ireland to remain as a nation within the UK while Ireland
continued as its own self-governing nation; the Agreement created governmental “bodies to ease
cooperation between Northern Ireland and Ireland.” Despite the separate nations coexisting on
the same island, there is no physical border separating the two.°

By nature of both nations being part of the EU, the absence of a hard border did not present
any particular challenges until now. Ireland, who declared independence from the UK in 1919,
joined the EU in 1972 and remains a member to this day.® The United Kingdom also joined the

European Union in 1973 but voiced the desire to leave the EU as early as 1976.% In 2016, after “a
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refugee crisis . . . made migration a subject of political rage across Europe,” the UK voted to leave
the EU.!? After four years of negotiations, the UK finally resolved to leave the EU in 2020 in an
event known as Brexit.!! Naturally Northern Ireland, being a country within the UK, also left the
EU.
I1. Milk and Eggs in Dispute

One key difference between the UK and EU nations are the standards in food and drugs,
with the EU requiring more extensive inspections to be conducted on these products prior to
entering member countries.'? By leaving the EU, UK foods are now subject to the inspections
required for non-EU sources, and this particular requirement in customs is more stringent and
burdensome on trade between mainland UK and Northern Ireland.'* Northern Ireland purchases
13.4 billion pounds in goods and services from the UK,'* receiving approximately 18.9 million
tonnes'® via the shipping channel between the two bodies of land known as the Irish Sea.!® By

nature of not having a border between Northern Ireland and the Republic of Ireland, any goods
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coming from the mainland to North Ireland are to be subject to EU food and drug customs
inspections in an agreement is known as the Northern Ireland Protocol.!”

Whether it is due to implementing the new Brexit trade procedures or the effect of COVID-
19, the UK has been experiencing massive delays in trade and shipping.'® This resulted in a
substantial trade decrease for the UK.!” As a result, frustrations have accelerated to a point where
the UK is calling for changes to the Protocol.?® While the EU and UK continue to clash over
Protocol requirements, their dispute determines not only food and drug regulation, but also hanging
in the balance is the delicate peace established by the Good Friday Agreement.?!

I11. What’s at Stake with the Northern Ireland Protocol

The significance of the Northern Ireland Protocol (“the Protocol”) extends far beyond Food
and Drug health standards. Besides setting the boundaries of customs formalities, the Protocol
requires inspections to be conducted within the shipping and airports upon arrival into Northern
Ireland,?? with specific customs procedures dependent on the good category.?® For example, while
coffee and chicory extracts are subject to the standards of only one resolution,** products

originating from animals, such as milk, are at risk of diseases and therefore are subject to numerous

inspection standards.?’
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Like most agreements, the Protocol includes clauses to address conflicts in
implementation.?® Article 16 of the Protocol grants either party the ability to enact “safeguard
measures” in the event the Protocol causes ‘“‘serious economic, socictal or environmental
difficulties.”®’ While “safeguard measures” remains otherwise undefined, it has been suggested
that the UK may seek to “suspend almost all of its obligations related to trade under the dispute.”?8
The effect of which may result in several potential outcomes; these outcomes range in severity
from mutually binding arbitration, to a suit against the UK before the Court of Justice of the
European Union, and finally the drastic possibility of the EU levying sanctions against the UK.
A. The UK and EU undergo binding Arbitration under the Withdrawal Agreement.

The Northern Ireland Protocol “form[s] an integral part” of the UK-EU Withdrawal
Agreement,? therefore any dispute arising from the Northern Ireland Protocol must be addressed
according to the Agreement terms. Parties must first attempt to resolve the dispute through a joint
committee.>® Should the Committee fail to resolve the dispute, the parties may petition the Court

! whose decision will bind both parties.’> The Arbitration Panel,

of Arbitration for resolution,?
composed of five members, will make a decision either through consensus or majority vote.>

Failure to comply with the decision by the Arbitration panel results in an imposed penalty payment

at request of the complainant, and further noncompliance entitles the non-complying party to
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suspend almost any obligation within the Withdrawal Agreement.’* The obligations will remain
suspended until the Withdrawal Agreement is amended, withdrawn, or otherwise settled between
the parties.?

Binding Arbitration by the parties is the likeliest form of resolution to the current dispute,
particularly in light of recent violence stirring in Northern Ireland.?® The riots have been accredited
to UK unionists, and yet it has also pressured leaders to come to a resolution in negotiating the
Protocol so that both sides come to agreement.>’ Furthermore, as the EU proposes significantly
reduced inspections with little compromise on behalf of the UK,*® it is more likely the EU will
seek resolution through the Joint Committee and then the Court of Arbitration under the
Withdrawal Agreement.*® However, previous rhetoric suggests the UK may continue to refuse the
Protocol,*® and in so doing will likely face charges of breaking international law.

B. The UK rejects negotiations in breach of Good Faith in the Court of Justice of the European
Union.
Both the UK and EU are bound to negotiate ‘“agreements governing their future

relationship” in Good Faith.*! Therefore, the UK may be held for a breach of Good Faith in
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negotiating with the EU and vice versa.*> Moreover, despite the UK no longer being a part of the
EU, the Court of Justice of the European Union (“CJEU”) has jurisdiction over interpreting and
enforcing the Protocol.* In finding a breach of a Good Faith, the CJEU has several remedies, the
most likely would be the imposition of a lump sum or pecuniary penalty.**

If the UK continues to disregard the Protocol, or does not give serious effort in coming to
a compromise, they may be charged with breaching a duty of Good Faith. The EU has previously
threatened legal action under both Arbitration and the CJEU,* and in the event that the UK
continues to disregard the Protocol, the CJEU will likely impose a penalty. Whether the UK agrees
to pay the penalty is another issue, as the UK previously sought to remove the CJEU’s role of
oversight over the treaty.*®
C. The Protocol is abandoned, and the EU imposes sanctions against the UK

“Restrictive measures are imposed by the EU to bring about a change in policy or activity
by the target country . . . in line with the objectives set out in the Common Foreign and Security
Policy (“CFSP”) Council Decision.”*” The EU has a variety of sanctions available against the UK,
particularly economic sanctions which may include “import or export bans on certain goods,
investment bans, [and] prohibitions on supplying certain services.”*
In the “Doomsday” scenario where the UK disregards the Protocol and rejects the EU’s

authority over its enforcement, the EU may decide to impose sanctions. Without the Protocol in

place, a hard border will likely be installed between Ireland and Northern Ireland, and fears of
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violence and terrorism are more likely to be realized.*® Similar to Ukraine, where entities are being
sanctioned for undermining the Ukrainian sovereignty and stability,>® the EU could determine the
UK is undermining Irish sovereignty and stability and apply similar economic sanctions, regardless
of UK objections.
IV. Conclusion

Fortunately, negotiations between the EU and UK continue and many believe a timely a
timely resolution is on the horizon.>! While this report explored some of the legal consequences
of the Protocol failing, there are aspects of the conflict which have not been considered including
British Unionist Party demands,>? the UK’s obligations as an adopter of the Vienna Convention
on International Treaties,>® and Ireland’s outlook during these times of strained negotiations.>*
However, so long as parties continue to prioritize the need for the Good Friday Agreement to
continue, both Ireland and Northern Ireland can feel assured that the time of contempt will not

return.
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