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Title 42: A Step Backwards for Asylum Rights
By: Ashley L. Haynes

Introduction

In August 2021, the Biden administration announced that it would continue to enforce
Title 42 expulsions, a controversial immigration policy first put into place by the Trump
administration in 2019.! Under Title 42, asylum-seekers at the southern United States border are
expelled from the country and sent either to Mexico or back to their home countries without the
opportunity to apply for asylum.® This policy is implemented in violation of both domestic and
international laws, and is part of a pattern of U.S. immigration laws that have progressively
dismantled the rights of asylum-seekers.

While Title 42 is one of the most restrictive immigration policies the United States has
implemented, it was preceded by another controversial policy called the Migrant Protection
Protocols. Despite numerous legal challenges and widespread criticism, both policies have

continued to be enforced, violating both domestic and international laws.



Title 42°s Precedent: The Migrant Protection Protocols

The Title 42 expulsion policy is the latest development in the United States’ increasingly
restrictive immigration policies. Prior to Title 42’s implementation, immigration at the
southern border was regulated by the Migrant Protection Protocols (MPP), a Trump-era policy
enacted in early 2019." Under the MPP, also known as the “Remain in Mexico” program,
asylum-seekers entering the United States from Mexico were sent back across the border to wait
for a hearing in a U.S. immigration court.”

In the first year of the MPP’s implementation, over 70,000 people were turned back at the
discretion of Customs and Border Patrol (CBP) agents." Many of these people, including
asylum-seekers from Central American countries who did not have contacts in Mexico,"! were
left with no choice but to live in migrant camps near the border until their court dates.*!! The
camps present a new type of danger for those feeling political or religious persecution, as they
often have no electricity, running water, or adequate shelter.* Medical resources are also scarce,
provided by nonprofit organizations that set up “sidewalk clinics” to provide basic health care.*

As the ACLU has alleged in its legal challenges to the MPP, the practice of returning
asylum-seekers to such dangerous conditions violates both domestic law and the United States’
obligation under international law to comply with the principle of non-refoulement.* The 1951
Convention Relating to the Status of Refugees provides that “[n]o Contracting State shall expel
or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his
life or freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.” The U.S. Refugee Act of 1980 further guarantees
that anyone “who is physically present in the United States or who arrives in the United States . .
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. irrespective of such alien's status, may apply for asylum.



The COVID-19 Pandemic and the Implementation of Title 42

In March 2020, MPP hearings were suspended indefinitely in response to the COVID-19
pandemic.X" In its place, the Centers for Disease Control (CDC) and the Department of Health
and Human Services (HHS) issued an emergency regulation under 42 U.S.C. § 265, a provision
of the Public Health Service Act enacted in 1944 that permits the Surgeon General to restrict the
entry of “persons and property . . . in the interest of the public health."*"! The regulation
authorized the CDC to “suspend the introduction of persons who would otherwise pose a serious
danger of introduction of COVID-19 into the United States,” V! and was quickly followed by a
CDC order that granted CBP the authority to enforce such restrictions at the borders.*Viii

Under Title 42, as this policy is colloquially known, there is no process to apply for
asylum; migrants are simply turned away, or “expelled,” at the border.* After being briefly
detained by CBP, many of these individuals and families are flown either to Mexico or back to
their home countries, where they are forced to return to the conditions from which they were
seeking asylum.** By February 2021, over 520,000 people had been expelled from the United
States under this policy.

Even under such extreme circumstances, the U.S. immigration system usually includes
protections for the most vulnerable people entering the country, particularly asylum-seekers and
unaccompanied children.*! However, the CDC order that implemented Title 42 offered no such
protections. i Although it did explicitly exempt U.S. citizens, lawful permanent residents, U.S.
military personnel, and certain foreign citizens, the order did not acknowledge especially
vulnerable groups except for a single mention of “humanitarian interests.” v

While the U.S. government has maintained that Title 42 is “not an immigration authority,

but a public health authority,”*" the policy has been widely criticized as a political tool in the



Trump administration’s aggressive plan of closing the southern border.*¥ However, the Biden
administration has only strengthened the program in 2021, announcing that it will be resuming
expulsion flights to southern Mexico.**"l Despite the ongoing efforts of human rights
organizations to challenge the legality of Title 42, the administration has continued to defend the
policy in court. i On September 30, a federal appeals court granted the administration’s
request to stay an earlier ruling that would have blocked the government from expelling asylum-
seeking families under the policy, opening the door for expulsions to continue or even
increase.
International Law Implications of Title 42

Like the Migrant Protection Protocols, Title 42 expulsions are inconsistent with the
United States’ obligations to those seeking asylum at the border. By requiring—and through the
expulsion flight program, forcing—at-risk migrants to return to the very place from which they
are seeking asylum, the United States is failing to comply with the principle of non-refoulement
as required by the 1951 Refugee Convention.*** Rather than protecting the universal right to
seek asylum, the policy contributes to “chain refoulement,” in which migrants are expelled from
multiple countries as they try to seek asylum.**! As the United States expels people to Mexico,
Mexico is sending them to its southern border to “expedite their departure,” a process that
inevitably forces many into dangerous situations. i

In response to the increasingly prevalent problem of chain refoulement, the UNHCR
issued a warning against “externalization initiatives that forcibly transfer asylum seekers to other
countries.”ii - Although countries may agree to share the responsibilities of granting asylum,

the UNHCR expressed concern that such agreements are difficult to implement in a way that



meets the standards of both countries’ obligations under international law.**" If the results of
the Title 42 expulsions are any indication, that is unfortunately proving to be true.
Conclusion

By implementing the Title 42 expulsion policy in place of the Migrant Protection
Protocols, the United States has taken a step backwards in upholding its obligations to asylum-

seekers under the 1951 Refugee Convention.
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