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I. Background

The idea of the primacy of European Union Law over the laws of Member States began
with the Van Gend en Loos v. Nederlandse Administratie der Belastingen' case. This case was
heard before the European Court of Justice (“ECJ”).? The first of two questions that the ECJ
addressed in the Van Gend en Loos case was “[w]hether Article 12 of the EEC Treaty has direct
application within the territory of a Member State . . . . This case involved a dispute over an
import duty.* A company named Van Gend en Loos imported a product into the Netherlands.” A
law ratified in the Netherlands on 25 July 1958 stated that the type of product being imported
should receive an 8% import tax.® The European Economic Community (“EEC”) Treaty, which
went into force on 1 January 1958, stated that the type of product that Van Gend en Loos

imported should receive only a 3% import tax.” The ECJ had to determine if the EEC law should
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be placed above the law of Netherlands, one of the member states of the EEC.®

The Van Gend en Loos court answered clearly: the European Economic Community law
took place above the law of the Member States. The Court stated that the “[European Economic]
Community constitutes a new legal order of international law for the benefit of which the states
have limited their sovereign rights, . . . .”® The Court went on to say that the treaty that created
the EEC “produces direct effects and creates individual rights which national courts must
protect.”!” Not only did the creation of the EEC limit the rights of (previously) sovereign nations,
but the EEC also forces Member State courts to uphold individual rights that are not found in
Member State law. In short, Van Gend en Loos upheld the primacy of EEC law.

The Treaty of Lisbon reaffirmed the primacy of European Union Law over the laws of
Member States.!! It explained that “the Treaties and the law adopted by the [European] Union on
the basis of the Treaties have primacy over the law of Member States . . .”!? The Treaty of
Lisbon explains that case law helps support this position.!* The European Union (“EU”) is the
direct successor to the EEC, and the EEC’s case law can be used as precedent for the EU.!*

Despite EU law’s primacy over Member States, Member States can avoid the

responsibilities of EU law by withdrawing from the EU.!> If a Member State chooses to
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withdraw from the EU, they must notify the European Council.!® Notably, Member States are not
required to obtain EU approval before withdrawing from the EU.!” Rather, they must “withdraw
from the Union in accordance with its own constitutional requirements.”!8

I1. The Polish Constitutional Court Rejects the Primacy of EU Law

The Polish Constitutional Tribunal heard a case on the primacy of EU law over Polish

law.! This case arose out of a period of political tension both within Poland and between Poland
and the European Union. In 2015, a nationalist party named Law and Justice (“PiS”) won a
majority of the seats in the Polish legislature.?® In 2018, PiS created a Disciplinary Chamber for
judges from the Polish Supreme Court.?! The EU Commission launched an investigation out of
fear that the Disciplinary Chamber undermined the judicial independence of Polish judges.?? In
2020, the European Court of Justice ordered Poland to suspend the Disciplinary Chamber,
claiming that the Disciplinary Chamber was incompatible with EU law.?* The Polish
Constitutional Tribunal heard the case in question in light of the dispute regarding the

Disciplinary Chamber.?*

The Constitutional Tribunal of Poland found that the Treaty of the European Union
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violates the Constitution of the Republic of Poland.? The court’s judgment does not provide
detailed legal reasoning of their decision.?® However, the court succinctly explains their concerns
regarding the primacy of EU law.?’” They believe that the ECJ’s interpretation of EU law has
ensured that the Constitution of Poland “is not the supreme law of the Republic of Poland” and
that “Poland may not function as a sovereign and democratic state.”?® They also believe that the
European Union has overstepped the authority given by Poland to the EU.?

The court states that this is inconsistent with Articles 2, 8, and 90(1) of the Constitution
of the Republic of Poland.?® Article 2 states that “[t]he Republic of Poland shall be a democratic
state ruled by law and implementing the principles of social justice.”®! Article 8 states that the
Polish “Constitution shall be the supreme law of the Republic of Poland” and that the
Constitution shall apply unless provided otherwise in the Constitution.?? Article 90(1) allows
Poland to grant to international groups “the competence of organs of State authorities in relation
to certain matters.”>?

I11. Impact on the EU

It is unclear how this decision will impact both Poland’s place in the EU and the EU as a

whole. The EU is limited in its ability to respond. Although the Treaty of the European Union
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allows for Member States to withdraw from the EU,** there is not a provision that allows the EU
to forcibly remove Member States.*>> The EU’s other option, imposing financial penalties, has not
worked. On October 27, 2021, the European Court of Justice ordered Poland to pay one million
Euros in fines for each day that it refused to comply with the ECJ’s previous order.*® The threat
of financial sanctions has not yet pressured Poland into compliance with the ECJ’s previous
order.?” The final option to force Poland’s compliance is to use Article 7 of the Treaty of the
European Union to remove Poland’s EU voting rights.’® Again, this is not an option that presents
an efficient solution to Poland’s noncompliance. Poland and Hungary have been subjected to
Article 7 proceedings for years without any significant progress.*’

Without a way to force Poland’s compliance, the European Union is stuck. The EU’s
authority has been repetitively questioned over recent years. The United Kingdom voted to leave
the European Union in 2016, and their departure became official on January 1, 2021.4° In May of
2020, the Constitutional Court of Germany ruled that an EU bond-buying program was illegal
under Germany without certain specifications.*! In their decision the Constitutional Court of
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(“CJEU”) decision.*? In September of 2021, former EU Brexit negotiator and former French
presidential candidate Michel Barnier called for France to regain its “legal sovereignty in order
to no longer be subject to the judgments” of the CJEU.** In October of 2021, the Constitutional
Court of Poland questioned the authority of EU law.** Of the 28 members of the EU in 2020
(prior to the United Kingdom’s exit), the third most populated Member State left the European
Union and the first and seventh most populated Member States have challenged EU primacy.*
The EU has weathered many storms,*® but the number of powerful European nations
strongly questioning the role of the EU is concerning. The EU is premised on the idea of
Member States achieving common goals.*” Practically speaking, this is difficult to achieve when
Member States disregard the authority of the EU. Even if Poland’s conflict with the EU is
resolved amicably, we have entered an era where Member States who disagree with actions
taken by the EU or one of its subsidiaries do not use their voting powers to effectuate change.
Rather, they seek to circumvent the EU by declaring the provision or decision in question
inapplicable and contrary to the Member State’s laws. This is dangerous for the future of the EU.
If the EU is to withstand future bouts of Member State dissent, they must make the process to
remove voting rights for a Member State quicker and easier. If disregard of EU law is swiftly

met with the removal of voting rights, then Member States may be more willing to follow EU
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decisions out of fear of losing the ability to participate in EU decision making. Practically
speaking, a state that disagrees with a decision would want to protect their power to influence
future decisions, not lose the power to influence future decisions. Without this change, more
powerful Member States can disregard EU decisions or even threaten to leave EU in order to
force the EU to comply with the Member States’ demands while still voting in EU matters.
Power currently weighs in favor of Member States, and the EU needs to take some of that power

back to ensure the survival of the EU.



