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PROSECUTOR V. MLADIĆ: THE (IN)JUSTICE OF A CRIME-DRIVEN HISTORY  
IN THE FORMER YUGOSLAVIA 

C. M. Coppage 

“Mladic is the epitome of evil, and the prosecution of Mladic is the epitome of what 
international justice is all about.”1 

Introducing the Butcher of Bosnia 

Some say Ratko Mladić is “one of us,”2 a hero “forged by poverty.”3  He “was a good 

worker” who often returned to visit his village.4  According to one family member, “[h]e never 

complains about anything, but he is happy to speak to us, to hear how we feel and what we do.”5  

After Mladić’s daughter committed suicide—by way of his own favorite pistol—there was no 

longer any “brightness in his eyes, only sadness.”6  To his defenders, Mladić is a victim and a 

martyr, an icon for the Serb people.7  

But some call Mladić by another name: the Butcher of Bosnia.8  To them, he is different 

sort of icon, one representing the mass murder and forced expulsion in Bosnia and Herzegovina 

(“BiH”) during the Bosnian War of 1992–1995.9  
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Mladić is most notorious for “masterminding” the siege of Sarajevo and the Srebrenica 

massacre.10  In the siege of Sarajevo, Mladić led the Army of Republika Srpska in blockading 

and shelling the city for nearly four years.11  Sarajevo saw two to three hundred impacts on a 

“quiet day,” with targets including hospitals; radio and TV stations; political, cultural, and 

religious structures; and civilian areas.12  The Srebrenica massacre, by contrast, lasted only five 

days.13  Although Srebrenica had been declared a safe area that “should be free from any armed 

attack or any hostile act,” in 1995 Mladić’s armed forces launched an attack on the enclave.14  

“The enemy’s life has to be made unbearable,” an official report instructed, “so that they leave 

the enclave en masse as soon as possible, realizing that they cannot survive there.”15  Mladić’s 

forces expelled the people of Srebrenica and executed over seven thousand Bosnian Muslim men 

and boys.16  Nearly six thousand have been exhumed from mass graves.17 

As a result, Mladić was indicted by the United Nations International Criminal Tribunal 

for the Former Yugoslavia (“ICTY”) in 1995, but he evaded arrest until 2011.18  Six years later, 

in 2017, the ICTY convicted Mladić for genocide, war crimes, and crimes against humanity in its 

final case, Prosecutor v. Mladić.19  This summer, the ICTY’s successor body (“Appeals 

Chamber”) issued its decision on his appeal.20  The Appeals Chamber affirmed the Trial 

Chamber’s conviction of Mladić for his part in four “joint criminal enterprises,”21 as well as his 

sentence of life imprisonment.22 

The crime-driven lens of international criminal tribunals 

International criminal tribunals produce knowledge about the conflicts they preside over 

as a sort of “epistemic engine.”23  They write history through a “crime-driven lens.”24  By nature, 

a crime-driven lens is limited in scope:25 an international tribunal sees only those crimes within 

its temporal, territorial, and jurisdictional bounds, leaving gaps in the historical narrative.26  The 
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office of the prosecutor plays an important role in tracing these boundaries,27 as the office may 

choose to fix its purpose on only proving the guilt of the particular defendant or, on the other 

side of the spectrum, on building a historical record of the conflict.28  Prosecutors focused on 

proving the particular defendant’s guilt will lead a more efficient trial, while prosecutors who 

plan to build a historical record will better capture the full scope and extent of the crimes 

committed.29 

The prosecution (and by extension the tribunal) achieves its purpose by forming an 

indictment according to one of three approaches: focused, comprehensive, or representative.30  In 

a focused approach, the prosecution brings a narrow set of charges, omitting other criminal 

conduct.31  In a comprehensive approach, the prosecution brings a broad set of charges, 

incorporating other criminal conduct.32  And in a representative approach, the prosecution brings 

charges “reasonably representative” of the criminal conduct, presenting a sample of the most 

serious crimes.33  

This spectrum of approaches played out in Mladić’s appeal.34  At trial, the prosecution’s 

indictment originally included 196 scheduled incidents, an example of the comprehensive 

approach.35  The Trial Chamber, however, took a representative approach, asking the prosecution 

to set a fixed number of incidents “reasonably representative of the crimes charged” (based on 

the types and scale of the crimes, the places the crimes were alleged to have occurred, and the 

victims of the crimes).36  In response, the prosecution amended the indictment to include 106 

scheduled incidents.37  The Trial Chamber reminded the prosecution that notice to the defendant 

would be required if it intended to present evidence on any other incidents.38 

On ground one of his appeal, Mladić argued that the prosecution failed to identify all of 

the material facts it would use to prove its case;39 that, as a result, Mladić was unable to prepare a 
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full defense;40 and thus that the Trial Chamber erred in holding him responsible for those facts, 

which he called “unnamed unscheduled incidents.”41  Unsurprisingly, this argument aligns with a 

focused approach. 

One of the three judges, Judge Nyambe, agreed with Mladić’s argument.42  She explained 

that unnamed unscheduled incidents differ from scheduled incidents, which are listed in the 

indictment, and also from unscheduled incidents, which may be listed in, for example, the 

prosecution’s witness list.43  Unnamed unscheduled incidents refers to facts that are introduced 

when a witness is testifying about other incidents; up until that point, the defendant is unaware 

he could be held responsible for these facts.44  Without prior notice, in Judge Nyambe’s view, the 

incidents could not be used to support a conviction.45 

The majority disagreed, adopting the same representative approach as the Trial 

Chamber.46  The Appeals Chamber argued that the prosecution’s case could present other 

incidents “within the scope” of the indictment.47  An indictment need not specify all of the 

evidence the prosecution would use.48  The degree of specificity required depends on the crimes 

charged, and for cases with a wide scope of criminal conduct, the prosecution can satisfy the 

notice requirement by specifying “representative” incidents prior to trial.49  In this case, the 

prosecution’s 106 scheduled incidents were clearly “illustrative.”50 

Through the crime-driven lens: history in the former Yugoslavia 

Survivors in BiH expected certain kinds of justice from the ICTY.51  Most obviously, the 

ICTY would “do justice” by holding individuals responsible for their crimes.52  The ICTY would 

express justice as well, vindicating the international community’s outrage and horror as it 

reminded the world that mass atrocities could not be committed with impunity.53  In the process, 
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the ICTY would give survivors a chance to find recognition of their experience by bearing 

witness.54  These expectations looked to remedy the past.  

Survivors also looked to the future with expectations of truth, reconciliation, and 

deterrence from the ICTY.  The ICTY would show who committed crimes and how the crimes 

were committed.55  Finding these facts would call each ethnic group to acknowledge the 

atrocities of its members.56  The ICTY would do away with the denial of mass atrocities and 

open the door to feelings of remorse.57  Each ethnic group could hold on to a shared truth and 

reconcile with the past.58  All the while, the ICTY would remove dangerous criminals from their 

communities and deter future crime.59 

It is no wonder survivors hoped for “some kind of justice.”60  The former Yugoslavia has 

faced a host of problems coming out of the wars: obfuscation,61 denial,62 revisionism,63 even the 

glorification of war criminals.64  Mladić himself hid from the ICTY for sixteen years with help 

from the Serbian military and state authorities.65  Recently, an international representative 

introduced amendments to BiH’s criminal code that would impose prison sentences for genocide 

denial and the glorification of war criminals.66  The situation is “getting out of hand,” he 

warned.67 

The ICTY has nonetheless achieved “some kind of justice,” if imperfect.68  Following the 

war, survivors from the municipality of Prijedor, for example, were most concerned about 

securing their basic needs and returning to their homes.69  The ICTY reduced organized violence 

against those who returned by removing from power the figures most responsible for ethnic 

cleansing campaigns.70  The ICTY also encouraged survivors to return by sending the message 

that crimes would not go unpunished.71 
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But in writing history, the ICTY has not met survivors’ expectations.  In Prijedor, hope 

faded when the ICTY withdrew indictments against lower-level perpetrators, released defendants 

early, and imposed what the community felt were inadequate sentences.72  The people of Prijedor 

saw short sentences as a “betrayal” that did not acknowledge the true extent of their suffering,73 

and guilty pleas did not do enough to acknowledge the defendants’ culpability.74  Acquittals fail 

to tell the whole story as well, establishing “official narratives” that appear to exonerate 

defendants’ involvement in mass atrocities.75  In this view, the tribunal cannot deliver on its 

promises of transitional justice.76  

Twenty years later, the ICTY has had little effect on denial and revisionism in the former 

Yugoslavia.77  Surveys show that only one-fifth of Bosnian Serbs believe any crime occurred in 

Srebrenica, and only two-fifths have heard of such crimes.78  One survey from 2017 found that 

only twelve percent of respondents believed the killings in Srebrenica occurred “as established in 

ICTY judgments.”79  Most survey respondents claimed to distrust the ICTY due to its bias 

against their ethnic group.80  The ICTY was only seen as trustworthy when it validated an ethnic 

group’s internal narrative,81 and the more the tribunal challenged nationalist narratives, the more 

likely it was to raise suspicion.82  In this way, the part of the tribunal’s legacy that promised to be 

the “most meaningful for ordinary people”—a recognized factual record of the crimes 

committed—fell short of expectations.83 

A crime-driven history: “what international justice is all about”?84 

International criminal tribunals are only capable of so much.85  They are not meant to 

prosecute all criminals;86 they are meant to prosecute criminals only when a country is unwilling 

or unable to do so itself.87  Without the ICTY, it is unlikely that domestic courts in the former 

Yugoslavia would have successfully convicted high-ranking leaders88 or prosecuted lower-level 
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perpetrators at scale, if at all.89  At the same time, as “distant” institutions, international tribunals 

are removed from the everyday realities of the communities most affected.90  They sometimes 

become more accountable to their own authority or to the international community.91  In short, it 

is difficult to say whether the ICTY exacerbated problems on the ground or prevented an even 

worse outcome.92 

As for the tribunal’s role in writing history, the comprehensive and representative 

approaches to indictments (seen in Prosecutor v. Mladić) have worrying implications for 

survivors’ forward-looking expectations.  It is dangerous to set expectations of reaching truth, 

reconciliation, and deterrence when the promise of a historical record depends on what evidence 

is admissible and whether the evidence tells a story “beyond a reasonable doubt.”93  Survivors do 

not see the truth of their experience realized and cannot reconcile with the past when the 

prosecution decides against pursuing or prioritizing a case,94 when defendants evade capture,95 or 

when defendants are acquitted at trial.96  They lose trust in an international criminal tribunal 

when it begins to look more like a stage than a forum for the adjudication of individual 

defendants, as Hannah Arendt described the Nuremberg trials in Eichmann in Jerusalem.97 

In Prosecutor v. Mladić, the prosecution claimed its main focus was not “[t]he crime,” 

but the “individual criminal responsibility of Ratko Mladic.”98  But the prosecution also asked 

the ICTY to establish “the truth about what Ratko Mladic did to Bosnia’s people.”99  In turn, the 

ICTY found that Mladić “used” armies and state institutions as “tools” to commit his crimes.100  

The tribunal held him responsible for his “leading and grave role” in joint criminal enterprises.101  

This tells a certain kind of story—one in which only someone like the “Butcher of Bosnia” could 

be capable of perpetrating crimes.102  The question remains whether this sort of history can 

achieve truth, reconciliation, and deterrence for survivors of conflicts like the Bosnian War.  
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