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It’s probably the oldest mosque here in town, and is considered a heritage site . . . .
[T]hey think that this is heritage. Does “heritage” include worshipping cows and trees?!

In Prosecutor v. Al Mahdi, the International Criminal Court (“ICC”) prosecuted the
intentional destruction of cultural property for the first time.? The defendant, Ahmad Al Faqi Al
Mahdi, was convicted as co-perpetrator in an attack against ten mausoleums and mosques in
Timbuktu, Mali.> In the quote above, as the court noted, Al Mahdi shows scorn for the values
underlying international cultural heritage: the “wide diffusion of culture, and the education . . .
indispensable to the dignity of man.”* Al Mahdi challenged the validity of a culture’s heritage
he did not respect, taking it upon himself to decide the value of its historical and religious

buildings—with devastating consequences.’



The ICC Office of the Prosecutor made a similar decision in its new policy on cultural
heritage, released in June of this year.® The policy broadly construes cultural heritage to
accommodate not only material objects and artifacts, but also products and processes.” Cultural
heritage includes natural sites, buildings, monuments, and works of art, as well as
“representations, expressions, knowledge and skills.”® As for its meaning, cultural heritage
embodies a community’s “sense of identity and belonging,” inherited from its ancestors and
preserved for future generations.” It “touch[es] upon the very notion of what it means to be
human”!? and implicates a number of related rights, such as freedom of expression, thought, and
personal development.!!

The policy provides some standards to guide its application. As a threshold matter, the
Office can only prosecute cases within the ICC’s jurisdiction over crimes of aggression, war
crimes, crimes against humanity, and genocide.!? In assessing crimes, the Office will consider
the victims’ suffering, vulnerability, and fear, and the social, economic, and environmental harm
to the community.'* The Office will also decide, on a case-by-case basis, whether an
investigation would serve the interests of justice.!*

In particular, human rights principles will guide the Office’s approach.!> The Office may
not draw “any adverse distinction” based on gender; age; race, color, or national, ethnic, or social
origin; wealth; language; religion, belief, or opinion; among others.!® The policy also explains—
in a footnote—that cultural rights do not amount to cultural relativism, or the view that there are
no “right” or “wrong” cultures.!” Cultural rights do not justify human rights violations,
discrimination, or imposing an identity or practice on others.!® The Office promises a sensitivity
to culture “in all its richness and diversity,” so long as it is consistent with the Rome Statute,'’

international law, and international customs.?°



Still, the policy leaves an important question unanswered: whose cultural heritage will be
protected? Cultural heritage is “less a substance than a quality.”?! No matter the type, cultural
heritage builds a sense of identity within a group and enriches the cultural life of the wider
international community.?> Damage to any cultural property, then, damages “the cultural
heritage of all humankind.”?* International cultural heritage recognizes the rights of all to
“access, participate in and contribute to cultural life.”>* But in rejecting cultural relativism, the
ICC’s policy adopts the view that cultures can be “wrong,” thus imposing limits on who is
allowed to fully participate in cultural life.

Cultural heritage represents values rooted in time and place; it is necessarily relative.
Two examples from the development of cultural heritage law illustrate this point. First, even
though modern cultural heritage law arose from the destruction and looting of art during World
War I1, some countries refuse to repatriate “Nazi art” seized from Germany.?® This example
shows how multiculturalism sometimes comes into conflict with human rights principles, as
Germany’s interest in remembering its past might be in conflict with other countries’ interest in
preventing any possible resurgence of Nazi ideology. Second, in the nineteenth and twentieth
century, colonial empires used cultural property laws to appropriate the heritage of other nations,
all in the name of “civilising duty.”?’ This example shows that cultural heritage will be
interpreted and enforced based on prevailing values of the time, and by whoever has the power to
do so. History may not look back on such decisions kindly, as has been the case for colonialism.

For its policy on cultural heritage, the ICC Office of the Prosecutor had to decide whether
it would respect all cultures or serve the interests of justice; it could not do both. Maybe the
Office’s rejection of cultural relativism referred only to flagrant human rights violations and

similar acts. The policy does not make this clear. While the ICC’s new policy does afford



greater protections of cultural rights and hopefully will raise awareness for the significance of

cultural heritage,?® it leaves ambiguous whose heritage will in fact be protected.
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