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PROTECTING PROMISES: SHIELDING JOURNALISTS AGAINST
COMPELLED DISCLOSURE

Olivia S. Hiltbrand*

ABSTRACT

In recent high-profile cases, prosecutors have sought confidential or off-
the-record reporting materials from journalists, and judges have granted
that access. This alarming trend raises grave concerns for journalists,
who must be able to make and keep promises to their sources, whether
that involves off-the-record information or keeping a source’s identity
confidential. Many states offer journalists some protection via shield laws
or judicial decisions, although this protection is often qualified. On the
federal level, the U.S. Supreme Court has not recognized a First
Amendment reporter’s privilege within the First Amendment, federal
circuit courts take varied approaches to resolving these cases, the U.S.
Congress has failed to enact a federal shield law, and the Federal Rules
of Evidence do not address testimonial privileges for journalists. These
gaps put journalists and their confidential sources at risk at a time when
their work is critically important.

I. INTRODUCTION

In September 2023, investigative journalist Gretchen
Voss published a longform report about a controversial murder
case in Norfolk County, Massachusetts.! Voss’s report explored
whether “a successful South Shore woman really kill[ed] her
police officer boyfriend” or whether, as the woman claimed, “a
slew of dirty cops frame[d] her.”> A few months later, the
county’s district attorney asked a judge to order Voss “to turn
over notes and recordings from three interviews she conducted
with Karen Read, the Mansfield defendant accused of murdering
her boyfriend, Boston Police officer John O’Keefe.”® The judge
later approved a special prosecutor’s request for access to Voss’s

*Litigation associate at Squire Patton Boggs in Columbus, Ohio, and recent J.D.
graduate from The Ohio State University Moritz College of Law. Thank you to my
husband and family for their support and encouragement. Special thanks to The
Honorable Edmund A. Sargus of the Southern District of Ohio for his insight and
feedback on this piece, which was written as part of his spring 2025 seminar on
Evidence and Trial Practice.

! Gretchen Voss, The Karen Read Case in Canton: The Killing That Tore a Town Apart,
Bos. Mag. (Sept. 27, 2023, 8:30 AM), https://www.bostonmagazine.com/news/
2023/09/27/canton-karen-read.

2Md.

3 The Karen Read Story Continues: Judge Keeps ‘Off the Record’ Interview Confidential, Bos.
Mag. (Jan. 25, 2024, 7:18 PM), https://www.bostonmagazine.com/news/2024/01/
25/karen-read-case-update.
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reporting materials—interview notes, emails, voicemails, texts,
and audio recordings—including off-the-record notes.*

After Voss asked the judge to reconsider the order to
produce off-the-record notes, the judge “backtracked,” reasoning
that Voss compellingly argued “that requiring disclosure of the
notes pose[d] a greater risk to the free flow of information than
the other materials.”” The judge added that Massachusetts had
not shown that its need for the off-the-record notes
“outweigh[ed]” that risk.°

This is not the only recent case in which prosecutors have
requested confidential or off-the-record materials from
journalists.” In another high-profile case, prosecutors sought
confidential material from a New Yorker magazine journalist’s
interview with the husband of Lindsay Clancy, a Massachusetts
woman charged with murdering her children.® The New Yorker

4 See Lance Reynolds, Karen Read Judge Rules in Favor of Boston Magazine, the ‘Free Flow
of Information,’ Bos. Herald (Feb. 1, 2025, 7:57 AM), https://www.bostonherald.com/
2025/02/01/karen-read-judge-rules-in-favor-of-boston-magazine-the-free-flow-of-
information. Notably, state court judges in Massachusetts are appointed for life, albeit
with mandatory retirement at age 70. How A Judge Is Selected in Massachusetts, Mass.gov
(Aug. 21, 2018), https://www.mass.gov/news/how-a-judge-is-selected-in-
massachusetts. For an explanation of journalism terms, such as “off the record,” see
Here Are All the Journalism Terms You Need to Know, Defined, Poynter (Jan. 7, 2025),
https://www.poynter.org/reporting-editing/2025/journalism-words-reporting-
terms-off-the-record (defining “[o]ff the [rlecord” as “[w]hen a person provides
information, but the source and reporter agree the information won’t be used in a
published story in a way attributable to them”).

* Reynolds, supra note 4.

6 Id. A jury ultimately found Read not guilty of second-degree murder but convicted
her on

a drunken driving charge. See Bridget Brown et al., Jury Finds Karen Read Not Guilty of
Second-Degree Murder in Death of Police Boyfriend, AP NEWS (June 18, 2025, 4:48 PM),
https://apnews.com/live/karen-read-trial-verdict.

7 See, e.g., First Amendment Clinic Wins Appeal to Protect Journalist’s Unnamed Sources,
CoRNELL L. ScH. (Dec. 3, 2025), https://www.lawschool.cornell.edu/news/first-
amendment-clinic-wins-appeal-to-protect-journalists-unnamed-sources (noting that a
subpoena of a newspaper’s former managing editor “had to be quashed because the
party that issued the subpoena failed to meet the strict test imposed by the New York
Shield Law”).

8 See Brittany Johnson & Kevin Rothstein, Prosecutors Seeking Journalists’ Information
Raising Press Freedom Concerns, WCVB CHANNEL 5 (Feb. 22, 2025, 4:35 PM), https://
www.wcvb.com/article/prosecutors-seeking-journalists-information-raising-press-
freedom-concerns/63870281. Clancy’s trial is scheduled for July 2026. See Marc
Fortier & Asher Klein, T7ial of Lindsay Clancy, Mom Accused of Killing Her Kids, Delayed
Until Next Summer, NBC10 Bos. (Nov. 18, 2025, 1:15 PM), https://
www.nbcboston.com/news/local/trial-of-lindsay-clancy-duxbury-mom-accused-of-
killing-her-kids-delayed-until-july-2026/3847163.
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said in a statement that it planned to push back on a judge’s order
to produce that information.’

These cases raise grave concerns for journalists, who must be
able to make and keep “promises of confidentiality” to their
sources, whether that involves off-the-record information or
keeping a source’s identity confidential.’® Justin Silverman,
executive director of the New England First Amendment
Coalition, called these cases “troubling”:

Sometimes you have sources that want to provide
information, want to share a story, but in doing so,
might open themselves up to legal risk. Their
personal safety might be at risk. We're talking
about very sensitive information that’s only going
to be shared if reporters can make certain
assurances to them that they’ll be protected."

Protection for confidential sources and materials is
critical to ensuring journalists can continue to report important
news without risking compelled disclosure.'” These situations
may arise when journalists are reporting on national security
matters or are called to testify before grand juries

Although nearly all states offer some protection for
journalists via shield laws or judicial decisions, some offer only
qualified protection.” On the federal level, the situation is even
bleaker: the U.S. Supreme Court has not recognized a reporter’s
privilege within the First Amendment,' federal circuit courts

® See Johnson & Rothstein, supra note 8 (“These sorts of subpoenas that seek to turn
independent journalists into tools of law enforcement violate basic First Amendment
values.”).

10 Id

W Id.; see also NEFAC, Press Groups Argue Against Forced Disclosure of Reporter’s Notes in
Karen Read Case, NEW ENGLAND FIRST AMEND. COAL. (Jan. 31, 2025), https://
www.nefac.org/news/nefac-press-groups-argue-against-forced-disclosure-of-
reporters-notes-in-karen-read-case (“[Tlhe government’s intrusion into entirely
confidential communications between a reporter and source, including the thought
processes and work product of a journalist, unjustifiably intrudes on First Amendment
interests and, as precedent, would unnecessarily chill the newsgathering process.”).

12 These are not the only situations in which journalists or their sources might be
compromised. In August 2023, for example, police raided the newsroom of a small
Kansas newspaper, the Marion County Record, though a prosecutor later withdrew the
related search warrant. See Luke Nozicka et al., Warrant for Kansas Newspaper Raid
Withdrawn by Prosecutor for ‘Insufficient Evidence,” KAN. CITY STAR (Oct. 17, 2024, 6:02
AM), https://www kansascity.com/news/state/kansas/article278300178.html.

13 See infra Part IIL.B.

14 See, e.g., Branzburg v. Hayes, 408 U.S. 665, 690 (1972); infra Part IL.A.
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resolve such cases inconsistently,' the most recent Congress to
consider a federal shield law failed to enact it,'® and the Federal
Rules of Evidence contain just a single privilege rule, which does
not directly address journalists in the context of testimonial
privileges."’

These failures put journalists and confidential sources at
risk. With inconsistent state and circuit approaches, federal
courts cannot effectively shield journalists or their sources,
especially in diversity cases. This Essay explores how to improve
the situation. Part I served as a brief introduction. Part II revisits
Branzburg v. Hayes, the seminal Supreme Court case on reporter’s
privilege, and delves into the history of the Federal Rules of
Evidence, explaining how a dozen privileges were cast aside in
favor of a single rule. Part III considers differing approaches to
reporter’s privilege within the federal circuits and among states.
Part IV examines the failed PRESS Act and urges its revival. Part
V proposes a new Federal Rule of Evidence to help protect
journalists against compelled disclosure and testimony. Part VI
concludes.

II. FIFTY YEARS OF UNCERTAINTY: BRANZBURG V. HAYES AND
THE FEDERAL RULES OF EVIDENCE
The U.S. Supreme Court has taken up the issue of
reporter’s privilege only once, in Branzburg v. Hayes, where it
concluded that the First Amendment did not provide journalists
a testimonial privilege against revealing sources or
information.'® Shortly after Branzburg was decided in the 1970s,
the Supreme Court submitted proposed Federal Rules of
Evidence to Congress, which Congress later enacted.'® As this
Part explains, neither Branzburg nor the Federal Rules protect
journalists against compelled disclosure.

A. Branzburg v. Hayes

“The Court’s crabbed view of the First Amendment
reflects a disturbing insensitivity to the critical role of an
independent press in our society.”

—Justice Potter Stewart, dissenting in Branzburg v. Hayes™

15 See infra Part TIL.A.

16 See infra Part IV.

17 See FED. R. EVID. 501; infra Part I11.B.

18 See 408 U.S. at 690.

19 See Federal Rules of Evidence, U.S. CTs., https://www.uscourts.gov/forms-rules/
current-rules-practice-procedure/federal-rules-evidence (last visited Mar. 27, 2026).

2 Branzburg v. Hayes, 408 U.S. at 725 (Stewart, J., dissenting).
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In Branzburg v. Hayes, the Supreme Court declined to
interpret the First Amendment as providing journalists a
constitutional privilege against being forced to reveal
confidential sources before a grand jury or in a criminal trial.*
Branzburg consisted of four cases decided together: two involving
Paul Branzburg, a Louisville newspaper reporter;* one involving
Paul Pappas, a New England TV news photographer;* and the
last involving Earl Caldwell, a New York Times reporter.**

In the first case, Paul Branzburg published a story about
people producing hashish from marijuana in Louisville, in which
he noted that he had agreed not to reveal their identities.?
Subpoenaed by a county grand jury, Branzburg appeared but
would not identify the people in his story or others he had seen
possessing marijuana.” State courts ordered him to answer
questions anyway, rejecting his assertions of privilege under the
Kentucky reporter’s privilege statute, the Kentucky Constitution,
and the First Amendment of the U.S. Constitution.?”

The second case involving Branzburg described drug use
in Kentucky’s capital city, Frankfort, and recounted interviews
with multiple drug users.®® Once again, Branzburg was
subpoenaed—this time before a grand jury in a different
county.” Despite his attempts to quash the subpoena, arguing
that “his effectiveness as a reporter would be greatly damaged”
by testifying before the grand jury or disclosing confidential
information, state courts again concluded that Branzburg’s
“tenuous” fears did not “abridge[]” freedom of the press.*

The third case concerned Paul Pappas’s coverage of civil
unrest in New Bedford, Massachusetts.” Pappas was invited
inside the Black Panther Party’s headquarters after agreeing “not

2 See id. at 690 (“We are asked to create another [privilege beyond the Fifth
Amendment’s privilege against self-incrimination] by interpreting the First
Amendment to grant newsmen a testimonial privilege that other citizens do not enjoy.
This we decline to do. Fair and effective law enforcement aimed at providing security
for the person and property of the individual is a fundamental function of government,
and the grand jury plays an important, constitutionally mandated role in this
process.”).

2 Seeid. at 667-71.

2 See id. at 672-75.

2 See id. at 675-79.

5 See id. at 667-68.

% See id. at 668.

7 See id. at 668.

2 See id. at 669.

» See id.

0 Id. at 670-71.

31 See id. at 672.
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to disclose anything he saw or heard inside” other than “an
anticipated police raid,” which he “was free to photograph and
report as he wished.”*? That raid never took place, and Pappas
never wrote a story.” Ordered to appear before a grand jury,
Pappas answered questions about himself, his employment, and
what he had observed outside the location, but he claimed First
Amendment privilege in refusing to disclose what had taken
place inside.** The Massachusetts courts—like the Kentucky
courts that considered Branzburg’s cases—rejected Pappas’s
arguments and characterized his concerns about being unable to
report in the future as a result of his grand jury testimony as
“indirect, theoretical, and uncertain.”*

The fourth case came to the Supreme Court on a different
procedural posture. Earl Caldwell, subpoenaed by a federal
grand jury to testify about his reporting on the Black Panther
Party, had won his appeal in the Ninth Circuit.** The Ninth
Circuit held that the First Amendment did provide a qualified
privilege to journalists, and that requiring reporters’ grand jury
testimony would not only dissuade future sources from
communicating with journalists but would also cause journalists
to censor what they wrote “to avoid being subpoenaed.”?’

The Branzburg majority clarified that it did “not question
the significance of free speech, press, or assembly to the country’s
welfare” and that newsgathering was entitled to some First
Amendment protection.® But it reasoned that the only issue
before it was “the obligation of reporters to respond to grand jury
subpoenas as other citizens do and to answer questions relevant
to an investigation into the commission of crime.”¥
Acknowledging that some states provided statutory privileges for
journalists, the Court declined to root a testimonial privilege for
journalists within the First Amendment, while carefully
explaining that news outlets could still publish as they wished
and suggesting that this decision would not “threaten the vast
bulk of confidential [reporter—source] relationships.”*

32 Id

3 See id.

3 Seeid. at 673.

% Id. at 67475 (citing In re Pappas, 358 Mass. 604, 612 (1971)).
% See id. at 675-79.

37 Id

B Id. at 681.

¥ Id. at 682.

40 Id at 689-91.
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Although the Court did not characterize the journalists’
arguments as “irrational,” it said that it “remain[ed] unclear how
often and to what extent informers are actually deterred from
furnishing information when newsmen are forced to testify
before a grand jury.”*! Justice Stewart, in his dissent, took issue
with the majority’s holding:

The Court . . . invites state and federal authorities
to undermine the historic independence of the
press by attempting to annex the journalistic
profession as an investigative arm of government.
Not only will this decision impair performance of
the press’ constitutionally protected functions,
but it will, I am convinced, in the long run, harm
rather than help the administration of justice.

The reporter’s constitutional right to a
confidential relationship with his source stems
from the broad societal interest in a full and free
flow of information to the public. It is this basic
concern that wunderlies the Constitution’s
protection of a free press, because the guarantee
1s “not for the benefit of the press so much as for
the benefit of all of us.”

Enlightened choice by an informed citizenry is
the basic ideal upon which an open society is
premised, and a free press is thus indispensable to
a free society.*

Beyond simply elucidating the harmful effects of compelled
disclosure on the press and on society, Justice Stewart also
offered his own practical test for lower courts:

[W]hen a reporter is asked to appear before a
grand jury and reveal confidences, I would hold
that the government must (1) show that there is
probable cause to believe that the newsman has
information that is clearly relevant to a specific

4 Id at 693.
42 Id. at 725-26 (Stewart, J., dissenting) (citations omitted).
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probable violation of law; (2) demonstrate that
the information sought cannot be obtained by
alternative means less destructive of First
Amendment rights; and (3) demonstrate a
compelling and overriding interest in the
information.*

Stewart cautioned, however, that grand juries could still issue
subpoenas, and journalists could not just ignore them.*

It is worth noting that Branzburg was narrowly decided.
Justice  White wrote the Court’s opinion, Justice Powell
concurred, Justice Douglas dissented, and Justice Stewart
separately dissented (joined by Justices Brennan and Marshall).*
Both Justice Powell’s concurring opinion and Justice Stewart’s
dissenting opinion ‘“recognized a qualified privilege for
reporters.”* That meant five justices—Justices Powell, Stewart,
Brennan, Marshall, and Douglas—‘“gave the qualified privilege
issue a majority.”*” Nevertheless, since Branzburg, the Court has
never again taken up the issue of whether the First Amendment
affords journalists a testimonial privilege.

B. History of the Privileges

Months after Branzburg, the Supreme Court submitted
proposed Federal Rules of Evidence to Congress.** Among the
proposed rules the Court had approved were thirteen rules of
privilege, to be housed in Article V of the Rules.* But many of
these rules were “vigorously attacked” by critics.”® Rule 501—as
proposed—was criticized as “an affront to the states’
sovereignty” because it would have applied federal privilege law
to all claims in federal court, even where state law governed.”!
Congress ultimately rejected nearly all of the proposed privileges

4 Id. at 743.

4 See id. (“[Blefore the government’s burden to make such a showing were triggered,
the reporter would have to move to quash the subpoena, asserting the basis on which
he considered the particular relationship a confidential one.”).

4 Seeid. at 667, 709-11, 725.

4 Introduction to the Reporter’s Privilege Compendium, REPS. COMM. FOR FREEDOM OF
THE PRESS (Nov. 5, 2021), https://www.rcfp.org/introduction-to-the-reporters-
privilege-compendium.

47 Id

4 See FED. R. EvID. 501.

% 5 FED. RULES OF EVIDENCE MANUAL 501-11 to -12 (Saltzburg et al. eds., 12th ed.
2022).

50 Id

51 Id. (also noting that “[n]ews reporters, social workers, and accountants complained
of the failure to provide them with privileges”).
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and enacted just one privilege rule: a federal “common-law
approach to privileges” that deferred to state privileges when
state law “provide[d] the rule of decision.”** The Federal Rules
of Evidence, with a narrowed Article V, became law in January
1975.%

While none of the proposed privileges addressed news
reporters, Proposed Rule 510 would have allowed the
government to protect the identity of confidential informers in
law enforcement investigations.”® The Advisory Committee
highlighted the importance of confidentiality in such
investigations, “whether the informer is a citizen who steps
forward with information or a paid undercover agent,” adding
that “the basic importance of anonymity in the effective use of
informers is apparent.”” The same is true for journalists and
their sources.

Yet legislative history shows that courts could—and,
indeed, may have been expected to—implement reporter’s
privilege rules. The main drafter of Rule 501 noted that its
flexible language permitted courts “to develop a privilege for
newspaperpeople on a case-by-case basis.”*

ITI. INCONSISTENT APPROACHES TO REPORTER’S PRIVILEGE
Without a federal reporter’s shield law or rule of
privilege, the scope of reporter’s privilege varies widely among

states and across federal courts, “mak[ing] it impossible for a
journalist to act with any certainty when dealing with potential
sources.””” As media attorney Lynn Oberlander explains:

[IIf a New York-based reporter receives a
subpoena seeking the identity of a confidential
source issued out of the New York Supreme Court
at 60 Centre Street, the reporter can refuse to
comply, relying on New York’s absolute privilege

%2 See FED. R. EVID. 501.

53 See Federal Rules of Evidence, supra note 17 (citing Act to Establish Rules of Evidence
for Certain Courts and Proceedings, Pub. L. No. 93-595, 88 Stat. 1926 (1975)).

%4 Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. 183, 255-58
(proposed Nov. 20, 1972).

% Id. at 256.

5 The Federal Common Law of Journalists’ Privilege: a Position Paper, N.Y.C. BAR ASS'N,
https://www.nycbar.org/pdf/report/ White%20paper%20on%20reporters%20
privilege.pdf (last visited Mar. 29, 2026).

7 Lynn Oberlander, Protecting the Press from Prosecutorial Overreach, N.Y. STATE BAR
Ass'N (Aug. 4, 2021), https://nysba.org/protecting-the-press-from-prosecutorial-
overreach/.
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for confidential sources (found in New York Civil

Rights Law § 79-h). If, on the other hand, the

subpoena comes from 40 Centre Street, the federal

courthouse next door, the journalist will face a

“qualified” privilege based on common law,

meaning that it could be overcome by a

compelling government interest.

This also creates discrepancies in how federal courts treat
reporter’s privilege. Courts hearing diversity cases may reach
wildly divergent outcomes because of differing state approaches.
And those hearing federal-question cases must search for
common law principles, which may also be inconsistent across
courts. Despite arguments for “recognition of a federal common
law journalists’ privilege” in light of threats to the press,* federal
courts have been reluctant to recognize either a First
Amendment or federal common law privilege.*

A 2005 federal grand jury investigation demonstrates the
potential consequences. Judith Miller, a New York Times reporter,
spent eighty-five days in jail for refusing to testify before a federal
grand jury and reveal a confidential source.®' She and another
journalist had been subpoenaed in an investigation into “the
public exposure of a covert CIA agent’s identity,” and both were
held in civil contempt of court when they would not testify.®* The
D.C. Circuit affirmed a lower court’s conclusion that “there is

58 Id

% See supra note 56 (collecting examples of subpoenas issued to journalists).

80 See infra Part IILA.

! Don van Natta Jr. et al., The Miller Case: A Notebook, a Cause, a Jail Cell and a Deal,
N.Y. TmvES (Oct. 16, 2005), https://www.nytimes.com/2005/10/16/us/the-miller-
case-a-notebook-a-cause-a-jail-cell-and-a-deal.html (reporting that the investigation
concerned “whether Bush administration officials leaked the identity of Ms. [Valerie]
Plame, an undercover C.I.A. operative, to reporters as part of an effort to blunt
criticism of the president’s justification for the war in Iraq”). The investigation was
spurred not by Miller’s own reporting, but by an op-ed written by a former diplomat—
Plame’s husband—who criticized the administration for “twisting intelligence to
exaggerate the Iraqi threat.” Id.; see Joseph C. Wilson 4th, What I Didn’t Find in Africa,
N.Y. TimMEs (July 6, 2003), https://www.nytimes.com/2003/07/06/opinion/what-i-
didn-t-find-in-africa.html (“I have little choice but to conclude that some of the
intelligence related to Iraq’s nuclear weapons program was twisted to exaggerate the
Iraqi threat.”).

62 In re Grand Jury Subpoena, Judith Miller, 438 F.3d 1138, 1138-39 (D.C. Cir. 2006);
see also Contempt of Court, Civil, CORNELL L. SCH. LEGAL INFO. INST., https://
www.law.cornell.edu/wex/contempt_of court_civil (last visited Mar. 29, 2026)
(“Civil contempt of court refers to disobedience of an order of the court which carries
quasi-criminal penalties rather than direct criminal penalties. The goal of civil
contempt of court charges is to persuade the party subject to the charges to comply
with the court order(s). Unlike other civil penalties, however, civil contempt of court
can result in jail time.”).
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no First Amendment privilege protecting the evidence sought”
and that “if any common law privilege exists, it is not absolute”
and is “overcome” by the special counsel’s filings.®® After
Miller’s source ‘“released” her from their confidentiality
agreement, Miller ultimately testified before the grand jury.* She
later explained that without the source’s permission, and without
the prosecutor agreeing to limit questioning to only information
about that particular source, she “would not have testified and
would still be in jail.”®® But the D.C. Circuit’s conclusion that
any common law privilege would not be absolute, with at least
one judge asserting that no common law privilege existed
whatsoever,* illustrates why it is problematic not to have a
uniform federal statute or rule of evidence shielding journalists.

A. Circuit Split

Most circuit courts recognize—in at least some
circumstances—a qualified reporter’s privilege, rooted within the
First Amendment or federal common law.”’ The Reporters
Committee for Freedom of the Press maintains a “Reporter’s
Privilege Compendium,” which examines how various states
and federal circuits approach “the right not to be compelled to
testify or disclose sources and information in court.” The circuit
courts’ approaches can be grouped into three broad categories
based on the existence or strength of the privilege and applicable
tests to overcome it.

Beginning with the circuits with the least protection for
journalists, the Eighth Circuit has not “definitively established”
a reporter’s privilege, with some district courts finding a qualified
privilege in civil cases and others finding no privilege in criminal

% In re Grand Jury Subpoena, Judith Miller, 397 F.3d 964, 965 (D.C. Cir. 2005), rev'd,
438 F.3d 1141 (D.C. Cir. 2006).

6 Seevan Natta et al., supra note 61. Miller’s source turned out to be I. Lewis “Scooter”
Libby, chief of staff to then-Vice President Dick Cheney. See id.

6 Judith Miller, My Four Hours Testifying in the Federal Grand Jury Room, N.Y. TIMES
(Oct. 16, 2005), https://www.nytimes.com/2005/10/16/us/my-four-hours-
testifying-in-the-federal-grand-jury-room.html.

% See In re Grand Jury Subpoena, Judith Miller, 438 F.3d at 1139.

67 See Introduction to the Reporter’s Privilege Compendium, supra note 46 (noting that, as of
November 2021, only the Seventh and Eighth Circuits did not definitively recognize
at least a qualified privilege, and that the First, Second, Third, Fourth, Fifth, Sixth,
Ninth, Tenth, Eleventh, and D.C. Circuits “recognized a privilege in at least some
cases” based on the First Amendment, with the Third Circuit also “describ[ing] the
privilege as arising from federal common law”).

8 Reporter’s Privilege Compendium, REPS. COMM. FOR FREEDOM OF THE PRESS, https://
www.rcfp.org/reporters-privilege (last visited Mar. 30, 2026).
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cases or grand jury investigations.” The Seventh Circuit
generally limits the privilege to confidential sources in federal-
question cases, with some courts protecting nonconfidential
material under a generally applicable “reasonableness” test.”
The Sixth Circuit affords reporters “some sort of privilege,” but
its “scope and contours” are unclear, particularly in criminal
cases or for nonconfidential information.”

Five circuits—the First, Fifth, Tenth, Eleventh, and D.C.
Circuits—recognize a qualified reporter’s privilege, typically
with balancing tests (like the one proposed by Justice Stewart in
the Branzburg dissent) that allow a party seeking material to
overcome the privilege with certain showings. For instance, the
Eleventh Circuit—which generally follows Fifth Circuit
precedent, after the courts split in the 1980s—has held that a
qualified reporter’s privilege in criminal cases can be overcome
by the other party’s clear and convincing evidence that the
information 1s “highly relevant, necessary to the proper
presentation of the case, and unavailable from other sources.””
It also recognizes a qualified privilege in civil cases where “the
party seeking the information must demonstrate with substantial
evidence that the information is relevant, not available

% Introduction: History & Background, REPS. COMM. FOR FREEDOM OF THE PRESS,
https://www.rcfp.org/privilege-sections/i-introduction-history-background (last
visited Mar. 30, 2026) (noting that Cervantes v. Time, Inc., 464 F.2d 986, 992-93 (8th
Cir. 1972), has been treated as establishing a qualified privilege but that a later case, In
re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 918 n.8 (8th Cir. 1997), indicated
that reporter’s privilege was still an “open” question in the Eighth Circuit).

™ Id.; see McKevitt v. Pallasch, 339 F.3d 530, 533 (7th Cir. 2003) (“It seems to us that
rather than speaking of privilege, courts should simply make sure that a subpoena
duces tecum directed to the media, like any other subpoena duces tecum, is reasonable
in the circumstances, which is the general criterion for judicial review of subpoenas.”).
I David Marburger, 6th Circuit, Reporter’s Privilege Compendium, REPS. COMM. FOR
FREEDOM OF THE PRESS, https://www.rcfp.org/privilege-compendium/6th-circuit
(last visited Mar. 30, 2026). In the civil context, the Sixth Circuit has recognized
journalists’ right “to avoid compelled disclosure of commercial information received
from a source to whom the newspaper promised anonymity.” See id. (discussing NLRB
v. Midland Daily News, 151 F.3d 472 (6th Cir. 1998)). The privilege is less clear in
criminal or grand jury contexts. See id. (noting that “there is doubt” as to “any special
prerogative of the press to resist the subpoena” and noting that in one case, In re Grand
Jury Proceedings, 810 F.2d 580 (6th Cir. 1987), the court “opined that the First
Amendment provides the press with protection only from grand jury subpoenas issued
in bad faith to harass the press or to disrupt its relationship with its sources,” ultimately
upholding “a grand jury subpoena to obtain video outtakes . . . in a context in which
the taped subjects expected anonymity” and refusing to overturn a contempt
conviction).

72 United States v. Caporale, 806 F.2d 1487, 1504 (11th Cir. 1986); See Introduction:
History & Background, supra note 69.
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elsewhere, and the need for information is compelling.”” The
Fifth Circuit itself, however, only recognizes a qualified privilege
for the identity of sources in civil cases and does not recognize a
privilege for nonconfidential sources or materials in a criminal
or grand jury context, absent intentional harassment of the
journalist by the government.” The First Circuit determines
privilege by “balancing the potential harm to the free flow of
information and First Amendment interests” in each case
“against the . . . asserted need for the requested information.””
The Tenth Circuit, which extends the privilege “even to
published information,” based on the First Amendment, has
formulated a four-part test but has not applied it in any case.”
And, as noted above, the D.C. Circuit has been reluctant to
expand reporter’s privilege beyond qualified protection.”

Four circuits—the Second, Third, Fourth, and Ninth
Circuits—employ a more expansive approach. The Second
Circuit recognizes a privilege that spans both civil and criminal
cases, as well as nonconfidential and confidential sources, with
tests that the Reporters Committee has deemed “somewhat more
press-protective” than those in other circuits.” The Third Circuit
generally upholds a qualified privilege in civil cases but is “more
likely to find that other constitutional interests outweigh” the
privilege in criminal or grand jury contexts.” Like the Second
Circuit, the Third Circuit employs a balancing test that rests on
“specific showings that the information sought is material,
relevant and necessary to the party’s claims or defenses.”®® The
Ninth Circuit resembles the Third Circuit, particularly in civil
cases, but with “mixed results” in different factual scenarios.®!
For example, courts in the Ninth Circuit have protected a

3 Introduction: History & Background, supra note 69 (discussing Miller v. Transamerican
Press, Inc., 621 F.2d 721, 726, as modified, 628 F.2d 932 (5th Cir. 1980)).

™ See id. (discussing United States v. Smith, 135 F.3d 963, 968-72 (5th Cir. 1998)).

75 Id

" Id This test addresses (1) “[w]hether the party seeking information has
independently attempted to obtain the information elsewhere and has been
unsuccessful,” (2) “[w]hether the information goes to the heart of the matter,” (3)
“Iw]hether the information is of certain relevance,” and (4) “[t]he type of controversy.”
Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 438 (10th Cir. 1977).

77 See supra text accompanying notes 61-66.

78 Introduction: History & Background, supra note 69 (collecting cases that use factors such
as the relevance and materiality of the information, how necessary or critical the
igformation is to the claim, and whether it can be obtained from other sources).

?Id.

8 Jd. (discussing Riley v. City of Chester, 612 F.2d 708, 716 (3d Cir. 1979)).

81 Id. (discussing the application of journalist’s privilege in Ninth Circuit cases).
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magazine publisher from revealing unpublished information®
but have also compelled reporters to appear before grand juries
and provide confidential information about their sources.®* And
the Fourth Circuit, though “less aggressive” than other circuits
in exploring the boundaries of the privilege, has established a
balancing test for a qualified First Amendment privilege for
confidential and nonconfidential information and sources in civil
cases.®

These inconsistencies across—and even within—circuits
have led to uneven and unsettled results, particularly given the
varied state approaches discussed below.

B. State Shield Laws

No federal reporter’s shield law currently exists, but
nearly all states have either passed statutes or otherwise
recognize a reporter’s privilege against compelled testimony or
disclosure.®® The Reporter’s Privilege Compendium identifies
four main approaches among these state laws, which I briefly
summarize below.

1. Approach 1: No Shield Law

Only two states—Hawai‘i and Wyoming—have no
shield law, with no other privilege recognized by courts.®
Hawai‘i previously had a shield statute from 2008 to 2013, which
lapsed and was automatically repealed; efforts to reenact a
similar law were unsuccessful.’” While Hawai‘i’s constitution
contains no express shield for journalists (nor have state courts
construed it that way), it does contain language that mirrors the
First Amendment.® Wyoming similarly has no shield law, with
no shield bill ever filed at the state level, although the state’s press
association has contemplated advocating for one.* Although
Wyoming’s constitution has a provision that a federal district

82 See id. (discussing Carushka, Inc. v. Premiere Prods., Inc., No. CV 87 02356, 1989
WL 253565 (C.D. Cal. Sep. 1, 1989)).

8 See id. (discussing In re Grand Jury Subpoenas to Fainaru-Wade & Williams, 438 F.
Supp. 2d 1111, 1121 (N.D. Cal. 2006)).

8 Id. (discussing LaRouche v. Nat’l Broad. Co., 780 F.2d 1134 (4th Cir. 1986)).

8 See id.

8 See id.

87 See John P. Duchemin, Reporter’s Privilege Compendium: Hawaii, REPS. COMM. FOR
FREEDOM OF THE PRESS (Apr. 2025), https://www.rcfp.org/privilege-compendium/
hawaii.

88 See id. (citing HAW. CONST. art. I, § 4).

% Bruce T. Moats, Reporter’s Privilege Compendium: Wyoming, REPS. COMM. FOR
FREEDOM OF THE PRESS, https://www.rcfp.org/privilege-compendium/wyoming
(last visited Jan. 26, 2026).
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court once deemed ‘“broader” than the First Amendment, no
state courts have interpreted it this way or considered how it
might affect reporter’s privilege.*

2. Approach 2: No Shield Law, but Courts
Recognize a Qualified Privilege for
Sources

Seven additional states lack shield laws but recognize a
reporter’s privilege via common law or court rules.”’ This
Subpart briefly highlights the disparate approaches—from
common law balancing tests to evidentiary rules to the First
Amendment—in three states: Massachusetts, Utah, and
Virginia.

Massachusetts has no statutory shield law, and the state’s
highest court has not recognized a privilege under either the U.S.
Constitution or the state’s constitution.”” But state courts have
sometimes used “a common law balancing test based on general
First Amendment principles to protect reporters’ confidential
sources.”” In the 1980s, the Governor’s Press Shield Law Task
Force petitioned the Massachusetts Supreme Judicial Court to
adopt rules that would have created a qualified privilege against
“compelled disclosure [of] the identity of confidential sources
and all unpublished information,”* but the court rejected it in

0 Id. (citing Tate v. Akers, 409 F. Supp. 978, 981 (D. Wyo. 1976), affd 565 F.2d 1166
(10th Cir. 1977)); see Wy0O. CONST. art. I, § 20.

1 See Reporter’s Privilege Compendium: A. Shield Law Statute, REPS. COMM. FOR
FREEDOM OF THE PRESS, https://www.rcfp.org/privilege-sections/a-shield-law-
statute/ (last visited Jan. 26, 2026) (Iowa, Massachusetts, Mississippi, Missouri, New
Hampshire, Utah, and Virginia). Idaho recently passed a shield law, which was set to
take effect on July 1, 2025. See Kyle Pfannenstiel, Idaho Will Have Journalism Shield
Law, After Gov. Little Signs Bill, IDAHO CAP. SUN (Mar. 27, 2025, at 16:20 ET), https://
idahocapitalsun.com/briefs/idaho-will-have-journalism-shield-law-after-gov-little-
signs-bill.

%2 See Reporter’s Privilege Compendium: Massachusetts, REPS. COMM. FOR FREEDOM OF
THE PRESS (May 2018), https://www.rcfp.org/ privilege-compendium/massachusetts.
% Id. (citing In re John Doe Grand Jury Investigation, 574 N.E.2d 373, 375 (Mass.
1991); In re Roche, 411 N.E.2d 466, 473 (Mass. 1980); Ayash v. Dana-Farber Cancer
Inst., 822 N.E.2d 667, 695 (Mass. 2005)). In Ayash, the court concluded that a lower
court had properly found that “the plaintiff’s need for the requested information
outweighed the public interest in the protection of the free flow of information to the
press.” Ayash, 822 N.E.2d at 696 n.33. And in Roche, the court reasoned that the
journalist “himself ha[d] already provided enough information” for the judge to
identify the journalist’s sources and therefore “the danger of such harm resulting
from . . . further testimony [was] negligible.” Roche, 411 N.E.2d at 474.

* In re Promulgation of Rules Regarding Prot. of Confidential News Sources, 479
N.E.2d 154, 165 (Mass. 1985).
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favor of a common law approach, in part because advocates
“could not agree on the exact contours” of the privilege.” In
2025, state lawmakers introduced bills to create a reporter’s
shield law.” A joint committee recommended passage of the bills
in December 2025.%

Although Utah does not have a statutory shield law, the
Utah Supreme Court adopted Utah Rule of Evidence 509 in
2008.”% Advocates anticipated that this rule would make courts
“much more willing, indeed obligated,” to protect journalists
against subpoenas.” Rule 509’s protection for confidential
sources 1s “nearly absolute,” and it provides qualified protection
for nonconfidential “newsgathering information.”!®

Virginia, which also lacks a shield law, does recognize a
qualified reporter’s privilege under the First Amendment.'"!
Courts must undertake a balancing test that considers (1)
whether the subpoena seeks relevant information, (2) whether
there are alternative ways to obtain that information, and (3)
“whether there is a compelling interest in the information.”'*

Without probing further into every state in this category,
it is evident that each takes a distinctive approach to recognizing
reporter’s privilege in the absence of legislatively enacted shield
laws.

% Reporter’s Privilege Compendium: Massachusetts, supra note 92.

% See NEFAC Testifies in Support of Mass. Shield Law, Protection for Reporter Sources and
Materials, NEW ENG. FIRST AMEND. COAL. (July 17, 2025),
https://nefac.org/news/nefac-testifies-in-support-of-mass-shield-law-protection-for-
reporter-sources-and-materials.

7 See Karen Anderson, Mass. Lawmakers Advance Long-Stalled Shield Law to Protect
Journalists, WCVB Bos. (Dec. 9, 2025, at 18:12 ET),
https://www.wcvb.com/article/ mass-lawmakers-advance-long-stalled-shield-law-to-
protect-journalists/69678243.

%8 See Jeffrey J. Hunt, David C. Reymann & Michael S. Anderson, Reporter’s Privilege
Compendium: Utah, REPS. COMM. FOR FREEDOM OF THE PRESS (Sept. 2023), https://
www.rcfp.org/privilege-compendium/utah  (noting that “[ulnder the Utah
Constitution, the Utah Supreme Court—not the Legislature—is given primary
authority for enacting rules of evidence, including evidentiary privileges” (citing UTAH
CONST. art. VIII, § 4)).

99 1d

100 74 - see UTAH R. EVID. 5009.

101 See Brett Spain & Bethany Fogerty, Reporter’s Privilege Compendium: Virginia, REPS.
CoMM. FOR FREEDOM OF THE PRESS (Sept. 10, 2024), https://www.rcfp.org/privilege-
compendium/virginia.

102 1d.; see, e.g., Horne v. WTVR, LLC, 893 F.3d 201, 212-13 (4th Cir. 2018); Ashcraft
v. Conoco, Inc., 218 F.3d 282, 287 (4th Cir. 2000); Brown v. Commonwealth, 204
S.E.2d 429, 431 (Va. 1974) (describing the privilege as “related to the First
Amendment and not a First Amendment Right, absolute, universal, and paramount
to all other rights”).
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3. Approach 3: Shield Law with Qualified
Privilege or Exceptions
More than twenty states have shield laws that provide a
qualified reporter’s privilege, some of which predate Branzburg.'”
Arkansas, for instance, has had a broad shield law since the
1930s, which has been amended over the years to protect
broadcasters and “internet news sources.”'™
The basis for the privilege (either generally or within the
shield statute itself) varies widely from state to state. Some states
root it in the First Amendment'® or their state constitutions,'%
others in Branzburg,'’” and still others in the common law—and
some, like Florida, rely on a combination of these sources.'®
States also vary as to whether the privilege applies to
nonconfidential as well as confidential information, and whether
state courts have their own rules of evidence.'” The Reporters
Committee highlights North Carolina’s shield law in this
category as “among the two strongest” in the U.S., applying to a
variety of proceedings and to “virtually everyone connected with
the publication or distribution of information via any news
medium,”!"°

103 See Reporter’s Privilege Compendium, supranote 68 (Arkansas, Colorado, Connecticut,
Delaware, Florida, Georgia, Illinois, Indiana, Kansas, Louisiana, Maine, Michigan,
New Mexico, North Carolina, North Dakota, Oklahoma, Rhode Island, South
Carolina, South Dakota, Tennessee, Texas, West Virginia, and parts of Alaska).

104 Philip S. Anderson & Alec Gaines, Reporter’s Privilege Compendium.: Arkansas, REPS.
CoMM. FOR FREEDOM OF THE PRESS (Sept. 18, 2019), https://www.rcfp.org/privilege-
compendium/arkansas.

105 See Reporter’s Privilege Compendium, supra note 68 (e.g., Florida, Indiana, Kansas,
and Maine).

106 See id. (e.g., Florida, Illinois, Louisiana, and North Carolina).

107 See id. (e.g., Florida, Michigan, Oklahoma, and Tennessee).

108 See James B. Lake et al., Reporter’s Privilege Compendium. Florida, REPS. COMM. FOR
FREEDOM OF THE PRESS (Sept. 15, 2023), https://www.rcfp.org/privilege-
compendium/florida.

19 See Reporter’s Privilege Compendium, supra note 68 (noting that, for instance, New
Mexico’s supreme court has created a rule of evidence that supplies a reporter’s
privilege).

10 Marcus W. Trathen & Amanda M. Whorton, Reporter’s Privilege Compendium: North
Carolina, REPS. COMM. FOR FREEDOM OF THE PRESS, https://www.rcfp.org/privilege-
compendium/north-carolina (last visited Jan. 26, 2026) (noting that, among state
shield laws, only Nevada’s is stronger).
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4. Approach 4: Shield Law with Strong
Protection for Sources

The remaining jurisdictions provide near-absolute
protection for sources via shield laws.'"! These vary in scope and
date of enactment.''? The strongest shield law appears to be
Nevada’s, which offers reporters absolute privilege, protecting
confidential sources—as well as published and unpublished
information from those sources—“from disclosure in any
proceeding.”!!?

Some states, despite providing absolute protection, cabin
the privilege narrowly. For instance, Kentucky’s shield law
prohibits compelled disclosure—in seemingly every conceivable
proceeding or circumstance—about ‘“the source of any
information procured or obtained . . . and published,” with no
balancing test to overcome the privilege.!* But the statute, which
has not changed since Branzburg, shields journalists only from
compelled disclosure of “the identities of their confidential
sources,” though it “has never faced constitutional challenge.”!"®

Other jurisdictions protect more broadly against
compelled disclosure. Washington, D.C.’s shield law, for
example, is absolute with regard to sources—confidential or
not—and also contains a qualified privilege for unpublished
information.'® D.C. courts have applied the privilege
expansively, encompassing “information gathered outside of the

W See Reporter’s Privilege Compendium, supra note 68 (Alabama, Arizona, California,
District of Columbia, Kentucky, Maryland, Minnesota, Montana, Nebraska, Nevada,
New Jersey, New York, Ohio, Oregon, Pennsylvania, Vermont, Washington,
Wisconsin, and parts of Alaska).

12 New Jersey’s shield law, for example, was originally enacted in 1933, but it was
repealed and replaced with a more expansive statute in 1960 and has since been
amended multiple times. See Thomas J. Cafferty et al., Reporter’s Privilege Compendium:
New Jersey, REPS. COMM. FOR FREEDOM OF THE PRESS (Sept. 2021), https://
www.rcfp.org/privilege-compendium/new-jersey (discussing New Jersey Shield Law,
N.J.REV. STAT. § 2A:84A-21 and N.J. R. EvID. 508).

13 Kristen Gallagher & Adam Hosmer-Henner, Reporter’s Privilege Compendium:
Nevada, REPS. COMM. FOR FREEDOM OF THE PRESS (June 2020), https://
www.rcfp.org/privilege-compendium/nevada; see NEV. REV. STAT. § 49.275.

14 See KY. REV. STAT. § 421.100.

15 Jeremy S. Rogers, Reporter’s Privilege Compendium: Kentucky, REPS. COMM. FOR
FREEDOM OF THE PRESs (July 30, 2021), https://www.rcfp.org/privilege-
compendium/kentucky.

16 See Charles D. Tobin et al., Reporter’s Privilege Compendium. District of Columbia,
REps. COMM. FOR FREEDOM OF THE PRESS, https://www.rcfp.org/privilege-
compendium/district-of-columbia (citing Free Flow of Information Act, D.C. CODE
88§ 16-4701 to -4704 (2026)).
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District, by non-resident journalists, or about events that
occurred elsewhere,” and have even applied it retroactively to
documents or sources predating the shield law’s enactment.'"’

IV. THE PRESS AcT
“Journalists shouldn’t be forced to choose between
burning their sources or going to jail.”

—Seth Stern, Director of Advocacy, Freedom of the
Press Foundation''®
In January 2024, the U.S. House of Representatives
unanimously passed a bill that would have created a federal
shield law.'”” The Protect Reporters from Exploitative State
Spying (PRESS) Act aimed to prevent the federal government
from compelling journalists to disclose information.'? As the bill
headed to the Senate, the Freedom of the Press Foundation
called it “the strongest shield bill we’ve ever seen” and added that
it did not “see enough room for improvement to hold out for a
hypothetical better one.”'*' The foundation’s deputy director of
advocacy urged the Senate to “act to ensure that whistleblowers
and other sources feel free to share newsworthy information that
journalists use to inform the public.”'*? The Society of
Professional Journalists also supported the bill,'* which would
have prohibited the federal government “from using subpoenas,
search warrants, or other compulsory actions to force journalists

to reveal sources,” barring “rare and narrow circumstances.”'?*

W7 Id. (citation omitted).

118 Press Release, PRESS Act Unanimously Passes the House. Now on to the Senate!,
FREEDOM OF THE PRESS FOUND. (Jan. 18, 2024) [hereinafter FPF Press Release],
https://freedom.press/issues/press-act-unanimously-passes-the-house-now-on-to-
the-senate.

19 See id.

120 See id.; Protect Reporters from Exploitative State Spying Act, H.R. 4250, 118th
Cong. (2023); S. 2074, 118th Cong. (2023).

121 Seth Stern, Frequently Asked Questions About the PRESS Act, FREEDOM OF THE PRESS
FounD. (Jan. 25, 2024), https://freedom.press/issues/frequently-asked-questions-
about-the-press-act.

122 FPF Press Release, supra note 118.

123 See The PRESS Act: What It Is, and Why It’s Important to Get It Passed, SOC’Y OF PRO.
JOURNALISTS, https://www.spj.org/the-press-act-what-it-is-and-why-its-important-
to-get-it-passed (last visited Jan. 26, 2026).

124 Anthony Adragna, Cotton Blocks Federal Journalist Shield Legislation in Senate,
Poritico (Dec. 10, 2024, at 17:25 ET), https://www.politico.com/live-updates/
2024/12/10/congress/press-act-blocked-in-senate-00193602  (noting the  Dbill’s
“protections would also apply to third parties like email providers and phone
companies, shielding them from being forced to release potentially identifying
information”).
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Despite bipartisan support, the PRESS Act faced
obstacles. In November 2024, President-elect Donald Trump
urged Republicans to “KILL THIS BILL” on his Truth Social
account.'” On the Senate floor two weeks later, Senator Tom
Cotton (R-Ark.) derided the “liberal media” and argued that
“[t]he press badge doesn’t make you better than the rest of
America or put you above the law.”'?® To the dismay of
organizations and individuals that value press freedom, the bill
never made it out of the Senate.'”

In light of ongoing threats to the press, this outcome is
alarming.'”®  Joumnalists from Rolling Stone, recalling
investigators’ attempts during President Trump’s first term to
subpoena a news outlet to identify its sources, reported at length
in late 2024 about such threats in Trump’s second term.'” One
threat included plans to discard a Biden Department of Justice
policy that largely prohibited federal prosecutors “from seizing
journalists’ phone records and other private communications
during the course of leak investigations.”'*® Rolling Stone
acknowledged that the Obama administration, like the first

125 Charlie Savage, Trump Tells Republicans to ‘Kill’ Reporter Shield Bill Passed
Unanimously by House, N.Y. TIMES (Nov. 20, 2024), https://www.nytimes.com/2024/
11/20/us/politics/trump-press-act-freedom-reporters.html; Donald J. Trump
(@realDonaldTrump), TRUTH SociaL (Nov. 20, 2024, at 14:37 ET), https://
truthsocial.com/@realDonaldTrump/posts/113516968142292237.

126 Adragna, supra note 124.

127 See, e.g., Dems Fail on PRESS Act, FREEDOM OF THE PRESS FOUND. (Jan. 3, 2025),
https://freedom.press/issues/dems-fail-on-press-act (“Senate Democrats waited 11
months to act, after the House passed the bill . . . . Bottom line, if leadership saw the
bill as a higher priority, it would be the law of the land today.”); ¢f’ Shawn Musgrave,
Democrats Had a Shot at Protecting Journalists from Trump. They Blew It., INTERCEPT (Apr.
29, 2025, at 11:50 ET), https://theintercept.com/2025/04/29/press-act-trump-doj-
journalists-leaks-subpoenas (reporting that the DOJ had “already launched multiple
investigations into reporters’ sources for embarrassing stories”).

128 See, e.g., Savage, supra note 125 (noting that Trump “has exhibited extreme hostility
to mainstream news reporters, whom he has often referred to as ‘enemies of the
people’”); Dominick Mastrangelo, Trump Sparks Fears over Retribution Against Media
with Patel FBI Pick, THE HILL (Dec. 11, 2024, at 6:00 ET), https://thehill.com/media/
5030896-threats-kash-patel-fbi-media; Asawin Suebsaeng & Andrew Perez, ‘It’ll Be
Brutal’: Inside Trump’s Planned War on Leakers and the Press, ROLLING STONE (Dec. 12,
2024), https://www.rollingstone.com/politics/ politics-features/trump-war-press-
media-leaks-1235202909; Nozicka et al., supra note 12.

129 Suebsaeng & Perez, supra note 128.

130 14 Press Release, U.S. Dep’t of Just., Attorney General Garland Announces
Revised Justice Department News Media Policy (Oct. 26, 2022), https://
www.justice.gov/archives/opa/pr/attorney-general-garland-announces-revised-
justice-department-news-media-policy; see also Gabe Rottman, DOJ Inspector General
Releases Report on 2020-21 Journalist Records Seizures, REPS. COMM. FOR FREEDOM OF
THE PRESS (Jan. 21, 2025), https://www.rcfp.org/doj-ig-report-journalist-records-
seizures (explaining that DOJ’s internal “news media guidelines” were first
implemented during the Nixon administration).
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Trump administration, also “attracted significant uproar from
press-freedom groups for . . . secret DOJ seizures of records from
reporters and others” but added that “[w]hatever record Obama
and his Justice Department set, Trump and his senior officials
were determined to shatter it” in Trump’s first term."* Following
the Senate’s failure to pass the PRESS Act during the 118th
Congress, despite strong bipartisan support, Congress should
revive the PRESS Act and pass it as soon as possible to protect
journalists. But ample room exists for additional efforts.

V. PROPOSED RULE 503
“Without an effective privilege, whistle-blowers would stop
relying on reporters, and the public would be denied the benefit
of investigative reporting uncovering wrongdoing.”
—Kurt Wimmer & Stephen Kiehl'*

This Part suggests amending the Federal Rules of
Evidence to include a new privilege rule. Proposed Rule 503
would create an absolute privilege for journalists’ confidential
sources and materials and a qualified privilege for
nonconfidential material, prohibiting compelled disclosure in all
but the narrowest of circumstances.

I suggest modeling this rule after Utah’s Rule 509, with
elements drawn from New York and Washington, D.C.’s shield
laws, all of which are straightforward and easy to understand.'*
Proposed Rule 503 provides for narrow circumstances in which
disclosure may be compelled for certain information and
essentially codifies variations on the balancing tests (based on
Justice Stewart’s Branzburg dissent) that lower courts often use.
It also adds procedural requirements that must be followed
before a court can lawfully compel disclosure of journalists’
sources or materials.

131 Suebsaeng & Perez, supra note 128 (noting that “the first Trump administration
referred a record number of leaks to the feds for criminal investigations”); see Press
Release, U.S. Dep'’t of Just., DOJ OIG Releases Report on DOJ Obtaining Records
of Members of Congress, Congressional Staffers, and Members of the News Media
Using Compulsory Process (Dec. 10, 2024), https://oig.justice.gov/sites/default/
files/2024-12/12-10-2024.pdf.

132 Kurt Wimmer & Stephen Kiehl, Who Owns the Journalist’s Privilege—the Journalist or
the Source?, COMMC'NS LAW., Aug. 2011, at 9, 9 (noting that “most courts addressing
this issue have found [that] this societal value can only be honored by a determination
that the journalist ‘owns’ the privilege”).

13 UrtaHR. EVID. 509; N.Y. C1v. RIGHTS LAW § 79-h (McKinney 2025); D.C. CODE
§8 16-4701 to -4704 (2026). Proposed Rule 503 incorporates elements of all three of
these laws, in addition to my own language. Although these laws contain definitions
of terms such as “confidential source information” or “news reporter,” I do not include
definitions here for the sake of simplicity.
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A. Proposed Rule 503: Reporter-Source Privilege and Compelled
Disclosure

(a) A news reporter or other person who is or has been
employed by the news media in a newsgathering or
news-disseminating capacity has a privilege to refuse
to disclose—and to prevent any other person from
disclosing—confidential source information, unless
the person seeking the information demonstrates by
clear and convincing evidence that disclosure 1is
necessary to prevent substantial injury or death.

(b) A news reporter or other person who is or has been
employed by the news media in a newsgathering or
news-disseminating capacity has a privilege to refuse
to disclose confidential unpublished news
information, unless the person seeking the
information demonstrates a need for that information
that substantially outweighs the interest of a
continued free flow of information to news reporters.

(c) A news reporter or other person who is or has been
employed by the news media in a newsgathering or
news-disseminating capacity has a privilege to refuse
to disclose other unpublished news information if the
person claiming the privilege demonstrates that the
interest of a continued free flow of information to
news reporters outweighs the need for disclosure.

(d) To compel disclosure of information under this rule,
a court must hold a hearing to determine the scope of
the privilege, where the person or organization
claiming the privilege must provide enough
information for a judge to determine whether the
privilege applies. If there is doubt about whether the
privilege applies, the court must conduct an in camera
review of the material that is presumed to be
privileged to ensure its disclosure is not compelled
outside of these circumstances. The court must
determine, based on the appropriate balancing tests in
sections (a), (b), and (c) of this rule, when disclosure
can be compelled.
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B. Addressing Potential Criticisms

One critique often leveled at measures to bolster press
freedom is that it is difficult to discern who counts as a reporter.
After all, unlike members of many other professions
(accountants,'* attorneys,'** cosmetologists,'*® and physicians,'"’
to name a few), journalists need not pass a licensing exam to
work as a journalist. A requirement to do so could infringe on
their First Amendment rights.!*® That does not mean, however,
that journalists lack professional standards or ethical
obligations." Still, in the age of content creators and social
media influencers, there must be some way to distinguish

134 Becoming a CPA, NAT'L ASS’N OF STATE BDS. OF ACCT., https://nasba.org/exams/
becomingacpa (last visited Jan. 26, 2026) (“A CPA license is the accounting
profession’s highest standard of competence, a symbol of achievement and assurance
of quality.”).

135 Bar Exams, AM. BAR ASS'N, https://www.americanbar.org/groups/legal_
education/resources/bar-admissions/bar-exams (last visited Jan. 26, 2026) (“For
initial licensure, competence is ordinarily established by a showing that the applicant
holds an acceptable educational credential (with some exceptions, a JD degree) from
a law school that meets educational standards, and by achieving a passing score on the
bar examination.”).

136 See, e.g., Become a Cosmetologist: Requirements, N.Y. DEP'T OF STATE, https://
dos.ny.gov/become-cosmetologist (last visited Jan. 26, 2026) (noting that, among
other requirements, New York State applicants must “[clomplete a 1,000 hour
approved course of study and pass both the New York State written and practical
examinations”).

137 About Physician Licensure, FED’N OF STATE MED. BDS., https://www.fsmb.org/u.s.-
medical-regulatory-trends-and-actions/guide-to-medical-regulation-in-the-united-
states/about-physician-licensure (last visited Jan. 26, 2026) (“Through licensing, state
medical boards ensure that all practicing physicians have appropriate education and
training, and that they abide by recognized standards of professional conduct while
serving their patients.”).

138 See Dave Bostwick, Ethics in Journalism & Strategic Media: 4. Code of Ethics, UNIV. OF
ARK., https://uark.pressbooks.pub/journalismethics/chapter/chapter-4 (last visited
Jan. 26, 2026) (“If state governments required journalists to pass an exam for a
reporting license, it could lead to public officials revoking licenses of journalists who
provide unfavorable but accurate coverage of governmental affairs.”). For a recent
example of this, albeit in the context of White House press credentials, see David
Bauder, AP and Trump Administration Argue Access Case Before Federal Appeals Court; No
Ruling Yet, AP NEWS (Nov. 24, 2025), https://www.ap.org/media-center/ap-in-the-
news/2025/ap-and-trump-administration-argue-access-case-before-federal-appeals-
court-no-ruling-yet.

139 See Olivia S. Hiltbrand, Guarding the News Media’s Intellectual Property in the Age of
Generative AT, 28 STAN. TECH. L. REV. 35, 63-64 (2024) (“Society would lose a free
press that calls out abuses of power, follows established journalistic ethics to report
vital information, and advances freedom of expression to support other democratic
ideals.” (footnotes omitted)); see Code of Ethics, SOC’Y OF PRO. JOURNALISTS, https://
www.spj.org/ pdf/spj-code-of-ethics.pdf (last visited Mar. 28, 2026); Our Values,
CoMM. TO PROTECT JOURNALISTS, https://cpj.org/about/video/#values (last visited
Jan. 26, 2026) (“Access to independent information enables all people to make
decisions and hold the powerful to account.”).
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journalists and their newsgathering efforts for the purposes of this
important privilege. This does not require journalists to be
affiliated with large, traditional outlets. Independent journalists
and community news outlets'® have always done'*—and
continue to do—vital and excellent reporting.'*

First Amendment and media law scholar Sonja West has
urged a distinction between professional journalists and what she
calls “occasional public commentators”—not only for practical
reasons but for constitutional purposes, because “[d]efining the
press too broadly makes the Press Clause’s protections
redundant with the Speech Clause.”'* This is because journalists
carry out “unique constitutional functions,” such as “gathering
newsworthy information, disseminating it to the public, and
serving as a check on the government and powerful people.”'*
And although “[o]ccasional public commentators might at times
serve these functions,” West argues that “the press has a
commitment to these roles that reaches far beyond sporadic or
ineffective efforts.”'* From applying specialized knowledge and
making editorial decisions, to contextualizing the news and
timely conveying it to readers or viewers, West highlights
journalists’ distinct functions and the resources that outlets

10 See, e.g., Black Owned Media Outlets: How to Find and Support Them, THE DEMOCRACY
LABS, https://thedemlabs.org/2021/03/12/black-owned-media-matters/ (last visited
Jan. 26, 2026) (“Communities of color and immigrants often rely on their own news
outlets as the only trusted sources of information. Yet these news outlets remain largely
invisible to mainstream media, public officials, the nonprofit sector, advertisers, and
philanthropic organizations.”).

Y1 See About Community Newspapers, NAT'L. NEWSPAPER AsSS'N FOUND., https://
www.nna.org/about-community-newspapers (last visited Jan. 26, 2026) (‘“America’s
community newspapers began in Boston on Sept. 25, 1690, with the publication of
Publick Occurrences: Both Foreign and Domestic by Benjamin Harris. . . . Despite the
emergence of new information technologies such as the Internet, community
newspapers continue to play an important role in the Information Age. Over 150
million people are informed, educated and entertained by a community newspaper
every week.”).

42 See, e.g., $2 Million Gift to Documented to Train US Newsrooms in Community Journalism,
DoOCUMENTED (Dec. 17, 2024), https://documentedny.com/2024/12/17/
documented-national-training-journalism-knight (announcing a grant for twenty local
newsrooms across the country to address “overlapping crises,” including “lack of
support for newsrooms to have the time and resources to invest in new editorial
approaches and product innovation for multilingual audiences” and “[a]n increasingly
unreliable information ecosystem facing immigrants and non-English speakers at a
time when the need for reliable, trusted and timely news is quite literally life altering
for them”).

43 Sonja R. West, Press Exceptionalism, 127 HARV. L. REV. 2434, 2437-38, 2438 n.23
(2014) (citing Sonja R. West, Awakening the Press Clause, 58 UCLA L. REV. 1025, 1030-
31, 1056, 1057 (2011)).

Y4 Id. at 2443-44.

5 Id. at 2444.
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deploy to reach audiences and advocate for societally beneficial
changes.'*® This thoughtful reasoning can inform what
definitions of the press should be included in any journalist—
source privilege rules.

Another criticism—that specific federal privilege rules
would be “an affront to the states’ sovereignty”'“—should not
stand in the way of creating a federal journalist—source privilege.
As 1n other matters involving preemption, the Federal Rules of
Evidence could create a floor, not a ceiling.'*® Federal courts
could defer to state privilege laws that provide more
comprehensive protection when state law governs the case, while
using Proposed Rule 503 as a backstop to protect journalists and
their confidential sources.

VI. CONCLUSION

Journalists’ ability to report important news—both now
and in the future—hinges on protecting their confidential sources
and materials.'® As this Essay has observed, states’ and federal
circuit courts’ disparate approaches to shield laws or other
protections for journalists leave much to be desired. While a
federal shield law, like the PRESS Act, can and should fill in
many of the gaps, a journalist-source privilege rule should be
added to the Federal Rules of Evidence to standardize
protections and outcomes across federal courts.'® With growing

146 See id. at 2444-45.

Y7 See supra text accompanying note 51.

18 See, e.g., William W. Buzbee, Asymmetrical Regulation: Risk, Preemption, and the
Floor/ Ceiling Distinction, 82 N.Y.U. L. REV. 1547, 1551 (2007) (discussing how, in
“floor” preemption, states can “increase the stringency of regulation,” but “more
lenient state regulation” is preempted by federal law).

149 See Joshua Benton, Here Are 12 Principles Journalists Should Follow to Make Sure They're
Protecting Their Sources, NIEMAN LAB (Jan. 16, 2019, at 11:00 ET), https://
www.niemanlab.org/2019/01/here-are-12-principles-journalists-should-follow-to-
make-sure-theyre-protecting-their-sources (noting that “a journalist’s commitment to
protect the anonymity of confidential sources and whistleblowers should only be
breached in the most exceptional circumstances,” such as when “determin[ing]
identity . . . is critical to avert imminent loss of human life”).

130 For discussion of the concerns journalists face in granting confidentiality to sources,
see, for example, Confidential Sources, ONLINE NEWS ASS’N: ETHICS, https://
ethics.journalists.org/topics/confidential-sources (last visited Jan. 26, 2025) (“If good
laws to protect confidential sources do not exist in your region, you need to consider
whether law enforcement or someone in a civil court case will try to force you to reveal
your source. Then you need to decide whether this story, the information the source
is providing and the source himself is worth going to jail for.”).
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threats against the press, this may be critical to protecting our
democracy."!

151 See, e.g., The Learning Network, How Important Is a Free Press to Our Democracy? Is It
Under Threat?, N.Y . TIMES (Mar. 27, 2025), https://www.nytimes.com/2025/03/27/
learning/how-important-is-a-free-press-to-our-democracy-is-it-under-threat.html.



SACRED OR SHAM? STRENGTHENING JUDICIAL
REVIEW OF RELIGIOUS SINCERITY UNDER THE
FREE EXERCISE CLAUSE

Montana Martinez*

INTRODUCTION

In recent years, Free Exercise Clause litigation has
increasingly focused on claims for religious exemptions from
otherwise neutral and generally applicable laws. These claims
place courts in the difficult position of determining when
religious belief warrants legal accommodation while avoiding
impermissible inquiries into religious truth. COVID-19
restrictions,! foster-care policies,” and vaccination mandates?
have all been reshaped by claimants asserting religious liberty.
Yet while the Court has expanded the scope of Free Exercise
protections, it has conspicuously failed to articulate how courts
should separate sincere religious claims from fraudulent ones.
The result is a doctrinal void: any claimant can recast political or
philosophical objections as “religious” and demand
constitutional protection. This danger is not hypothetical.
Empirical studies of vaccine exemptions show that when secular
opt-outs are removed, religious exemptions spike dramatically,
even in states with low religiosity, suggesting that many
claimants rebrand nonreligious objections to fit within
constitutional or statutory safe harbors.*

This gap in the Court’s jurisprudence undermines the
very purpose of the Religion Clauses. The Framers did not intend
religious liberty to serve as a tactical loophole for those seeking
to avoid civic obligations. They understood religion as an
inalienable duty of conscience, central, identity-defining, and

* Assistant Professor of Law, Western New England University School of Law.
LL.M., Columbia Law School 2022. J.D., George Washington University Law
School 2019.

! See generally Tandon v. Newsom, 593 U.S. 61 (2021) (requiring an exemption for at-
home Bible study groups).

2 See generally Fulton v. City of Phila., 593 U.S. 522 (2021) (finding that an anti-
discrimination provision did not survive strict scrutiny and was therefore
unconstitutional as applied to the religious group).

3 See generally Dahl v. Bd. of Trs. of W. Mich. Univ., 15 F.4th 728, 730 (6th Cir.
2021) (finding that the vaccine requirement was not neutral and generally applicable
so it would have to survive strict scrutiny to be constitutional).

* See generally Tyler P. Moore, et al., State Policy Removing the Personal Belief Exemption
for Measles, Mumps, and Rubella (MMR) School Immunization Requirement, Washington
State, 2014-2022, 113(7) AM. J. PUB. HEALTH 795 (2023) (noting that religious
exemptions increased by 367 percent after Washington eliminated the
personal/philosophical exemption).
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binding even under threat of punishment.” James Madison
argued that an individual’s duty to the Creator was “precedent,
both in order of time and in degree of obligation, to the claims of
Civil Society.”® William Penn willingly endured imprisonment
rather than betray the commands of his faith.” For the Founders,
free exercise was designed to protect these profound obligations,
not casual appeals to belief or thinly veiled political dissent.

The Court’s current reluctance to engage with sincerity
directly erodes both judicial credibility and public trust in the
judicial system. When religious exemptions are perceived as
vehicles for insincere claims, backlash follows, not against
opportunists, but against religious liberty itself.® The risk is that
the Free Exercise Clause, if stripped of any sincerity filter, will
collapse into a generalized right to exemption from law.® To
prevent this, courts must reinvigorate sincerity review. Far from
intruding on liberty, sincere inquiries safeguard it, ensuring that
protection extends only to genuine conscience claims while
respecting institutional autonomy and constitutional limits.

This Article argues that courts can assess religious
sincerity without evaluating the truth or validity of the religious
belief, and it proposes a framework grounded in the
constitutional text, historical practice, and modern precedent.
Part 1 surveys the founding-era conception of liberty of
conscience and the ways early state legislatures required

5 See Vincent Phillip Mufioz, James Madison’s Principle of Religious Liberty, 97 AM. POL.
Scr. REv. 1, 21 (2003).

¢ James Madison, Memorial and Remonstrance Against Religious Assessments, [CA. 20
June] 1785, NAT'L ARCHIVES,
https://founders.archives.gov/documents/Madison/01-08-02-0163.

7 See Arlin M. Adams & Charles J. Emmerich, William Penn and the American Heritage
of Religious Liberty, 8 J. L. & RELIGION 57, 63 (1990) [hereinafter William Penn and the
American Heritage of Religious Liberty]. Penn argued that “imposition, restraint, and
persecution for matters relating to conscience directly invade the divine prerogative,
and divest the Almighty of a due, proper to none besides himself.” When
government coerces conscience they invade “a realm belonging to God alone][.]”
‘What follows is that “Caesar (however he got it) has all, God’s share, and his own
too; and being Lord of both, both are Caesar’s and not God’s.” (quoting William
Penn, The Great Case of Liberty of Conscience (1670)).

8 See generally PRRI & IFYC, RELIGIOUS IDENTITIES AND THE RACE AGAINST THE
VIRUS: AMERICAN ATTITUDES ON VACCINATION MANDATES AND RELIGIOUS
EXEMPTIONS (WAVE 3) 14 (2021).

® See Thomas v. Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707, 726 (1981)
(Rehnquist, J., dissenting) (noting that without testing for religious sincerity any
person can claim a religious exemption by just asserting their “own particular beliefs
required it”); Africa v. Pennsylvania, 662 F.2d 1025, 1030 (3d Cir. 1981) (“Without
some sort of required showing of sincerity on the part of the individual or
organization seeking judicial protection of its beliefs, the first amendment would
become ‘a limitless excuse for avoiding all unwanted legal obligations.’”).
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evidence of sincerity before granting accommodations. Part II
traces the Supreme Court’s treatment of religious sincerity, from
its early articulation to its later refinement, emphasizing the
Court’s consistent distinction between evaluating the sincerity of
the claimant’s belief and judging the truth or validity of the belief
itself. Part III situates sincerity review in light of the Court’s
recent Religion Clause decisions, explaining why the expansion
of Free Exercise protections and the abandonment of the Lemon
test demand renewed engagement. Part IV details the harms of
fraudulent claims, both doctrinal and practical. Finally, Part V
advances a two-step framework: first, requiring institutional
validation or an affirmative “Religious Island” pleading; and
second, evaluating sincerity through evidence of lived practice,
incentives, and contextual consistency.

The stakes could not be higher. The Religion Clauses
stand as dual guardians of religious liberty, shielding authentic
faith from government compulsion while preventing
opportunistic misuse. Robust sincerity review is the mechanism
by which those dual purposes can be preserved. Without it, the
First Amendment risks becoming less of a shield for conscience
than a sword for opportunism.

I. HISTORY, TRADITION, AND RELIGION

To understand the role that religious sincerity should play
under the First Amendment, it is essential to begin with the
principles that animated the Founders’ and Framers’ drive to
protect religious liberty. What is the core value that the Religion
Clauses seek to secure? As some legal scholars observe, the
“single end” of the Religion Clauses was “to promote and assure
the fullest possible scope of religious liberty and tolerance for all
and to nurture the conditions in which secure the best hope of
attainment of that end.”'’ This section examines that founding-
era vision, exploring the movement for religious liberty, the
debates that produced the Religion Clauses, the understandings
of James Madison, Thomas Jefferson, and their contemporaries,
and the historical traditions that shaped the conviction that the
duty of religion “is precedent, both in order of time and in degree
of obligation, to the claims of Civil Society[.]”!! This section is

10 Arlin M. Adams & Charles J. Emmerich, 4 Heritage of Religious Liberty, 137 U. PA.
L.REV. 1559, 1598 n.172 (collecting scholarly sources) [hereinafter 4 Heritage of
Religious Liberty). But see Leo Pfeffer, Freedom and/or Separation: The Constitutional
Dilemma of the First Amendment, 64 MINN. L. REV. 561, 564 (1980) (asserting that
“separation guarantees freedom and freedom requires separation”).

' Madison, supra note 6.
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not intended to provide an exhaustive recounting of history but
rather to show overarching themes and ideas that demonstrate
the role sincerity plays in securing religious liberty."

A. The Colonial Struggle for Religious Liberty

The early settlers in North America were often religious
dissenters fleeing the established religions of their home
countries.”® The Quaker William Penn, for example, was jailed
in England several times for solely practicing his religion." From
his Newgate prison cell, he completed The Great Case of Liberty of
Conscience, which explains what religious liberty is and why it 1s
so important to people of faith. Penn argues,

by liberty of conscience, we understand not only a
mere liberty of the mind, in believing or
disbelieving... but the exercise of ourselves in a
visible way of worship, upon our believing it to be
indispensably required at our hands, that if we
neglect it for fear or favor of any mortal man, we
sin and incur Divine wrath..."

12 For more complete recounting of the historical lead up to the Free Exercise Clause
see Michael W. McConnel, The Origins and Historical Understanding of Free Exercise of
Religion, 103 HARV. L. REV. 1409 (1989); Philip A. Hamburger, A Constitutional Right
of Religious Exemption: An Historical Perspective, 60 GEO. WASH. L. REV. 915 (1992); see
also AKHILL REED AMAR, THE BILL OF RIGHTS (1998); AKHILL REED AMAR,
AMERICA’S CONSTITUTION: A BIOGRAPHY (2006).

3 In England, the Church of England had been the established church since the
sixteenth century. The Toleration Act of 1689 allowed most Protestant dissenters to
worship but excluded Catholics and non-Trinitarians, who remained barred from
public office, higher education, and open religious practice. See Richard H. Dees,
Establishing Toleration, 27 POL. THEORY 667, 676 (1999) (“[I]t granted freedom of
worship only to Trinitarian Protestants, and only members of the official Anglican
Church could hold office. So Catholics, Unitarians, and non-Christians still lay
outside the official toleration.”). Though the Catholic Relief Acts of 1778 and 1791
eased some restriction, full emancipation would not come until 1829. Meanwhile, in
France, Catholicism was entrenched as the state religion following the Edict of
Fontainebleau in 1685. See Laura Zwicker, The Politics of Toleration: The Establishment
Clause and the Act of Toleration Examined, 66 IND. L.J. 773, 778 n.32 (1991) (the Edict
of Fontainebleau revoked the Edict of Nants which granted toleration to French
Protestants and required all children to be baptized in the Catholic church).

Y See William Penn and the American Heritage of Religious Liberty, supra note 7, at 61
(Penn was briefly incarcerated in 1667. But in the following year he wrote a piece
that “criticized traditional interpretations of the Trinity, the doctrine of justification,
and Christ’s atonement. He was charged with blasphemy and confined to the Tower
of London”).

15 Id. at 63 (emphasis added) (quoting William Penn, The Great Case of Liberty of
Conscience (1670)).
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This passage underscores the profound stakes for people of faith.
Liberty of conscience protects not only internal belief but also the
outward performance of religious obligations that adherents
understand to be divinely required.'® William Penn’s life
illustrates this dilemma with clarity. He repeatedly accepted
earthly punishment rather than compromise his conscience,
reasoning that temporal penalties were preferable to eternal
consequences.'’ For Penn, the protection of religious liberty was
essential precisely because no individual should be forced to
choose between fidelity to divine obligation and obedience to
civil authority.

Penn’s personal willingness to endure imprisonment
rather than violate conscience foreshadowed the political vision
he would implement in America.'® In 1681, the English Crown
granted him proprietorship over “Pennsilvania [sic],” and Penn
sought to embody in law the religious liberty he was denied in
England.” Indeed, he barred the colony from compelling
adherence to any particular faith.” And the first Pennsylvania
Constitution guaranteed that all who “followed God” would,

in no ways, be molested or prejudiced for their
religious persuasion, or practice, in matters of faith
and worship, nor shall they be compelled, at any
time, to frequent or maintain any religious
worship, place or ministry whatever.*

16 See id.

17 See id.

18 See A Heritage of Religious Liberty, supra note 10, at 1566. Before coming to the
United States, William Penn also contributed to the founding documents of New
Jersey which declared that “because no man ‘hath power or authority to rule over
men’s consciences in religious matters,” no settler shall be ‘in the least punished or
hurt, either in person, estate, or privilege, for the sake of his opinion, judgment, faith,
or worship towards God in matters of religion.’”

19 See William Penn and the American Heritage of Religious Liberty, supra note 7, at 65
(Penn noted that “the government at home was glad to be rid of us, at so cheap a rate
as a little parchment, to be practiced in a desert 3,000 miles off”) (quoting a Letter
from William Penn to the Earl of Romney (Sept. 1701), in THE PAPERS OF WILLIAM
PENN, (Richard Dunn & Mary Dunn, eds., 1981) (changed to conform to modern
usage)).

2 See id. at 65-66.

2 See generally A Heritage of Religious Liberty, supra note 10, at 1567. However, that
protection was not exhaustive. Pennsylvania still imposed restrictions and
prohibitions on Christians and the Sabbath, and outlawed certain conduct in attempt
to foster public morality.
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Pennsylvania thus became a “holy experiment dedicated to the
ideal of religious freedom.”?

Many of the other colonies,”® however, did not adopt
William Penn’s vision. The Puritan colonies of New England®
established civil governments that actively suppressed dissent.?
Massachusetts, the least tolerant, went so far as to banish Baptists
in 1644 and executed four Quakers who returned after their
expulsion from the state.? Other dissenters were “horsewhipped
or jailed.”?’” Although such barbaric punishments waned by
1680, hostility towards religious minorities persisted well into the
nineteenth century.?®

Indeed, it took until 1816 for Connecticut to repeal
penalties for nonattendance at church, and until 1818 for the
state to formally disestablish its churches through constitutional
revision.”? Even then, the state constitutional text prohibited
preference only “to any Christian sect or mode of worship,”
suggesting that the newly articulated religious freedom extended
only to Christian denominations.*® Massachusetts eliminated
religious tests for office in 1820 and formally disestablished its
church in 1833.*! The New Hampshire Constitution likewise
reflected Protestant preference, providing that only Protestant
Christians would “be equally under the protection of the law.”*

22 See William Penn and the American Heritage of Religious Liberty, supra note 7, at 58
(“This ideal was his ‘most important and fixed political principle, and the basis of a
political philosophy of natural law and fundamental right.’”).

2 For a comprehensive review of the colonies’ approaches to toleration or in-
toleration see McConnell, supra note 12, at 1421-30.

24 See McConnell, supra note 12, at 1424-25. Rhode Island, founded by Roger
Williams, was an outlier in the New England Colonies. In fact, it was founded in
response to Massachusetts’ extreme persecution of other religions. See also Edward J.
Eberle, Roger Williams on Liberty of Conscience, 10 ROGER WILLIAMS UNIV. L. REV.
289, 290 n.3 (2005) (“Williams landed by boat in what is now the Providence area in
June 1636. In 1638, Williams drew up a charter for government, based on
democratic principles.”). The Rhode Island Charter of 1663 “was the first to use the
formulation ‘liberty of conscience.”” McConnell, supra note 12, at 1425. “Persecution
of conscience was what Williams called ‘the bloody tenent;’ each person was to be
free from the ‘bloody tenent’ so that each person could follow his or her sense of the
divine.” Eberle, supra note 24, at 290.

% See McConnell, supra note 12, at 1422.

% See id. at 1423.

27 Id

28 See id.

2 See SANFORD H. COBB, THE RISE OF RELIGIOUS LIBERTY IN AMERICA: A HISTORY
512-13(1902),
https://dn790009.ca.archive.org/0/items/riseofreligiou00cobb/riseofreligiou00cobb
o

31 See id. at 515.

2 Id. at 516.
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Nevertheless, the state gradually recognized the rights of
dissenting denominations through “[s]eparate acts of legislation
in 1792, 1804, 1805, and 1817,” which granted “exemptions to
Episcopalians, Baptists, Universalists, and Methodists,
providing that each should be considered as a distinct
denomination, with privileges as such.”®® Delaware did not
abolish religious tests for public office until 1831.*
Pennsylvania’s model of institutionalized religious liberty
not only diverged from its New England neighbors but also laid
the groundwork for evolving approaches to conscientious
accommodation. After the Founding, as colonies transitioned
into states, the governments began grappling with the practical
implications of free exercise and fashioned laws that allowed
sincere religious dissenters to opt out of legal obligations.

B. Religious Accommodations” and State Free Exercise Clauses
During the eighteenth and early nineteenth centuries,
colonial and state legislatures grappled with balancing liberty of
conscience and legal obligations. Even Massachusetts, long
notorious for suppressing dissent, began enacting limited
religious accommodations. In 1728, a Massachusetts law
exempted Baptists® and Quakers from paying poll taxes
supporting ministers of the colony, provided that they were
“enrolled or entered in their respective societies as members
thereof” and regularly attended “meetings of their respective

3 Id at 516-17.

3 See id. at 517.

% This Article uses the words “accommodation” and “exemption” interchangeably.
However, there may be subtle differences between the two terms. An
accommodation may result in an adjustment of a person’s legal obligation (e.g.,
instead of being drafted the religious objector must pay a certain sum of money or
find a replacement to satisfy their legal obligation). An exemption, on the other
hand, entirely excuses the person of their legal obligation (e.g., a religious objector is
exempt from military service even if drafted, no other efforts are required of them).
The difference between the two does not affect any arguments here because both
resolve the conflict between the religious belief and the law.

36 The Baptists in Massachusetts did have some objections to these accommodations,
arguing that they were being administered in a discriminatory fashion. See
McConnell, supra note 12, at 1470, 1469 n.300 (noting that some certificates were
ignored and rejected on technicalities reflecting the “general hostility against the
Baptists”). This illustrated how even when laws sought to protect religious liberty
and dissent, the prejudices at the time hindered true religious progress. The Baptists
also had a theological objection that only God could determine which members
“were ‘conscientiously’ of the Baptist persuasion[.]” Id. Thus, requiring the Baptist
church to make such an assertion was a violation of their religious liberty (i.e., if the
faith’s religious doctrines bars them from making determinations of who is a Baptist,
then the requirement in law that they make such a determination violates their liberty
of conscience).
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societies.”’” New Hampshire also exempted persons from
religious assessments who could prove that they were
“conscientiously of a different persuasion[,]” that they “attended
services of [their] own faith” “constantly[,]” and “made financial
contributions toward its support.”®

These types of religious accommodations continued even
after twelve of the thirteen states had protected free exercise
rights in their state constitutions.* This is significant because
“state constitutions provide the most direct evidence of the
original understanding” of what “free exercise of religion”
meant.”’ Laws that were compatible with the states’ free exercise
rights would likely be compatible with the federal Free Exercise
Clause.” In 1807, Maryland’s militia exemption required
conscientious objectors to submit a “certificate from a licensed
preacher of the Gospel,” confirming both their doctrinal
opposition to bearing arms and their personal conviction.*
Massachusetts employed a similar system. The person seeking
the accommodation had to file a certificate “signed by two elders
and the clerk” of their church stating they were members,
“frequently” attended worship, and they were conscientiously
opposed to bearing arms.* The courts enforced this strictly and
rejected certificates that were vague about compliance with any
of the statutory requirements.* They reasoned that anyone can
“occasionally attend meetings” but that does not mean they are
members of the faith.*

Justice George Thacher of the Massachusetts Supreme
Judicial Court defended the requirement of denominational

37 The Act of June 20, 1728, ch. 4, §1-2, 1728 Mass. Acts 494-95 (exempting persons
commonly called anabaptists and those called quakers within this province from
being taxed for and towards the support of ministers).

38 McConnell, supra note 12, at 1469 (citing S. COBB, THE RISE OF RELIGIOUS
LIBERTY IN AMERICA 298-99 (1902)).

% See id. at 1455. McConnell also notes that Maryland and Delaware only protected
the free exercise rights of Christians. New Hampshire, Massachusetts, New Jersey,
North Carolina, and Pennsylvania limited protections to “theists.” New York,
Georgia, Rhode Island, and South Carolina did not have any limitations on the type
of religion protected.

0 Id. at 1456.

41 Seeid. at 1456 (arguing that the states understood the Free Exercise Clause of the
Constitution to mean “what it had meant in their states”).

“2 Wesley J. Campbell, A New Approach to Nineteenth-Century Religious Exemption Cases,
63 STAN. L. REV. 973, 984 n.55 (2011).

“ Id. at 985.

4 See id. at 985-86. Maine was less rigid with their certificates if they conformed to
the law substantially, but this deference was because of the trust they had in the
religious leaders to be honest. See id. at 986.

* Id. at 986.
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certification for religious exemptions on pragmatic as well as
doctrinal grounds. In his view, it was neither “safe nor proper”
to allow individuals to exempt themselves from generally
applicable laws based solely on their own assertions of
conscience.*® Self-interested declarations were too susceptible to
abuse, and requiring a certificate from clergy or elders provided
a safeguard against fraud.”” At the same time, denominational
verification lessened the need for civil authorities to engage in
intrusive inquiries into an individual’s “personal conscience,”
thereby respecting both the integrity of religious communities
and the proper limits of judicial competence. 4

The historical record shows that colonial and early state
governments routinely demanded outward evidence of sincerity
before granting religious accommodations. Legislatures did not
accept bare assertions of conscience; rather, they required
claimants to demonstrate consistent affiliation with a recognized
faith community. Proof often took the form of regular church
attendance, financial contributions to the support of the
congregation, and formal certification by clergy attesting to
membership and conscientious scruple. When such indicators
were present, lawmakers considered them reliable proxies for
sincerity and sufficient to guard against fraud, concluding that
the claimant was a genuine religious objector rather than an
opportunist seeking exemption from civic duty.

C. The Text of the First Amendment

The debates over religious liberty came to a head at the
time of the ratification of the First Amendment, but the
constitutional text that emerged left much ambiguity about the
scope and enforcement of religious freedom. The Framers
generally understood religious liberty to be a natural right, one
that existed independently of government action.”” For them,
“liberty of conscience” meant that civil authorities could not
compel belief or force conformity in matters of faith.”® Thomas
Jefferson vigorously advanced this view. In his Virginia Bill for
Establishing Religious Freedom, Jefferson declared that “God
hath created the mind free” and warned that any governmental

% Id. at 985 (citing JEREMIAH PERLEY, THE DEBATES, RESOLUTIONS, AND OTHER
PROCEEDINGS, OF THE COVNENTION OF DELEGATES 189-90 (Portland, A. Shirley
1820).

47 See id.

48 Id

* See A Heritage of Religious Liberty, supranote 10, at 1599.

50 Id
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compulsion in matters of conscience was “a dangerous fallacy,
which at once destroys all religious liberty[.]”"!

James Madison, the principal drafter of the First
Amendment, likewise conceived of religious liberty as an
inalienable natural right.*® His Memorial and Remonstrance Against
Religious Assessments framed freedom of conscience as preceding
civil society itself: a person’s duty to God is “precedent, both in
order of time and in degree of obligation, to the claims of Civil
Society.”” In other words, loyalty to the divine outweighs
loyalty to the state. For Madison, liberty of conscience was not
just a political preference, but a higher-order obligation
embedded in natural rights theory.

Still, the constitutional text itself is strikingly sparse.**
Madison’s initial draft of what would become the First

5! Thomas Jefferson, 4 Bill for Establishing Religious Freedom, 18 June 1779, NAT'L
ARCHIVES, https://founders.archives.gov/documents/Jefferson/01-02-02-0132-
0004-0082. Jefferson further explained that belief cannot be coerced because the
mind “involuntarily adheres to the evidence it finds persuasive, and that it cannot be
restrained.” VINCENT PHILLIP MUNOZ, RELIGIOUS LIBERTY AND THE AMERICAN
FOuNDING 70 (2022). His views drew heavily on John Locke, who taught that only
“Light and Evidence” can change opinions, and that outward penalties or corporal
punishments could never produce genuine belief. Id. at 70-72 (quoting John Locke,
A Letter Concerning Toleration 27 (ed. James H. Tully) (1983)). Everson v. Bd. of
Educ., 330 U.S. 1, 16 (1947). Jefferson is also remembered for his metaphor of a
“wall of separation between church and State.”

52 See Mufloz, supra note 5, at 21.

53 Madison, supra note 6. The text also quotes the Virginia Declaration of Rights of
1776. Id. (“[T]hat Religion or the duty which we owe to our Creator and the manner
of discharging it, can be directed only be reason and conviction, not by force or
violence.”).

> The original Constitution (1788) did not protect “free exercise” or broad religious
freedom. However, some provisions reflect protection towards religious beliefs.
Article VI prohibits religious test to serve in office. Articles I, I, and VI all allow
persons to take “affirmations” instead of “oaths.” These provisions show the
Constitution was trying to be religiously inclusive. But one did not need to be
religious to take advantage of these provisions (e.g., a person who did not want to
make an oath for political or philosophical reasons could take advantage of the
provision). See McConnell, supra note 12, at 1474. The lack of direct free exercise
protections likely can be attributed to the federalist position at the time that the
federal government’s powers were enumerated and thus did not reach matters of
religion. See THE FEDERALIST NO. 45 (James Madison) (“The powers delegated by
the proposed Constitution to the federal government are few and defined. Those
which are to remain in the State governments are numerous and indefinite. The
former will be exercised principally on external objects, as war, peace, negotiation,
and foreign commerce.”). But in an act of good will towards the anti-federalists, the
First Congress started work on a Bill of Rights. AMAR, AMERICA’S CONSTITUTION,
supranote 12, at 315-320. Madison noted the frustrations of the anti-federalists
saying, “We ought not to disregard their inclination, but, on principles of amity and
moderation, conform to their wishes, and expressly declare the great rights of
mankind secured under this constitution....” Id. at 318. Professor Amar also notes
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Amendment provided that “the civil rights of none shall be
abridged on account of religious belief or worship, [n]or shall any
national religion be established, nor shall the full and equal rights
of conscience be in any manner, nor on any pretext, infringed.”*
That formulation was far more expansive than what was
ultimately settled on, it seemed to forbid any law that touched
the rights of conscience “in any manner, nor on any pretext.”
By the time of ratification, however, the text had narrowed
considerably.”” The First Amendment, as adopted, prohibits only
laws “respecting an establishment of religion, or prohibiting the
free exercise thereof.”>® Unlike Madison’s broader draft, the final
text appears to target only laws that directly prohibit religious
exercise as such.” The language does not speak to incidental
burdens, indirect effects, or the mechanics of sincerity. Nor was
there any clear debate in the First Congress about whether the
Clause required exemptions for religious objectors.

The contemporaneous debates over what would become
the Second Amendment, however, shed light on the Framers’
views of religious accommodations generally.®® Legislators
considered whether religious pacifists should be exempt from

that the Bill of Rights was used to induce the two holdouts (Rhode Island and North
Carolina) to join the Union. Id. at 319 (Representative Eldbridge Gerry argued,
“[t]here are two States not in the Union; it would be a very desirable circumstance to
gain them. I should therefore be in favor of such amendments as might tend to invite
them and gain their confidence; good policy will dictate to use to expedite that
event”).

55T ANNALS OF CONG. 451 (1789) (Joseph Gales ed., 1834) (proposal of James
Madison, June 8, 1789).

56 Id

57 For a comprehensive review of drafting process and changes see Vincent Phillip
Muioz, The Original Meaning of the Free Exercise Clause: The Evidence from the First
Congress, 31 HARvV. J.L. & PuB. PoL’y 1083, 1100-1109 (2008).

8 U.S. CONST. amend. 1.

% AMAR, THE BILL OF RIGHTS, supra note 12, at 42; but see McConnell, supra note 12,
at 1481-84 (arguing that changes from the first proposal were primarily stylistic
rather than substantive).

¢ These debates were going on at the same time that they were drafting and debating
the Free Exercise Clause so their views on religious accommodations in the Second
Amendment context illustrates their views about religious accommodations
generally. See Mufioz, supra note 57 at 1112, 1109-10 (arguing that this evidence
suggests that the “First Congress did not understand the Free Exercise Clause to
include a right to religious exemptions from generally applicable laws”).
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militia service,®" permitted to hire substitutes, or pay a fine.®
Representative John Vining of Delaware, argued that requiring
objectors to find replacements was equivalent, from the state’s
perspective, to requiring them to serve.” But Representative
Thomas Scott of Pennsylvania voiced concern about “draft-time
conversions,” warning that nonbelievers might feign religious
objections to evade service.** These exchanges show that while
the Framers took religious scruples seriously and often
considered accommodation, they were also aware of the dangers
of insincere claims.® The final text of the Second Amendment
did not mandate exemptions, leaving accommodations to
legislative grace.®

This history illustrates several important points. First, the
Framers conceived religious liberty as an inalienable right of
conscience, immune from governmental compulsion. Second,
religious liberty was material enough that believers would rather
endure civil punishment than betray the commands of their faith.
Third, legislatures did sometimes provide accommodations but
often required outward evidence of sincerity, such as
membership in a recognized faith or certification by religious
authorities, reflecting their concern with fraud. Fourth, and most
crucial for present purposes, the text of the Free Exercise Clause
does not itself specify how courts should distinguish sincere from
insincere claims. The role of sincerity is thus largely a matter of
judicial construction and historical practice rather than
constitutional text.

o1 See id. at 1112 (“A well regulated militia, composed of the body of the people,
being the best security of a free state, the right of the people to keep and bear arms
shall not be infringed; but no person religiously scrupulous shall be compelled to bear
arms.”).

62 See id. (“James Jackson, a Revolutionary War hero, objected to the provision as
‘unjust,” because it did not specify that conscientious objectors were obligated to pay
an equivalent in lieu of military service.”).

6 See id. at 1113 (“[H]e saw no use in it if it was amended so as to compel a man to
find a substitute, which, with respect to the Government, was the same as if the
person himself turned out to fight.”).

 Id. at 1114-15 (He wasn’t opposed to the government legislating a religious
accommodation per say but wanted to “guard against those who are of no religion”
from taking advantage).

6 See id. at 1116-1117.

¢ See id. The Senate removed the provision on September 9, 1789, but there was no
recorded debate that explains why. Professor Mufioz argues that this means that the
“First Congress did not consider exemption from a generally applicable legal duty to
be necessary to protect religious freedom.” Id.
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II. THE COURT’S APPROACH TO RELIGIOUS SINCERITY

Before courts grant a religious exemption under the Free
Exercise Clause,” they must determine that the belief at issue is
both religious® and sincere.” Sincerity is checking whether the
claimant genuinely holds the religious conviction they seek to
protect. However, the Court has never articulated a clear rule or
standard for determining sincerity. In fact, the Court often
presumes that these elements are met without applying any test
or scrutiny.”” Some members of the Court have even suggested

67Tt is worth noting that religious exemptions may also be granted under statutory
regimes like the Religious Freedom Restoration Act (RFRA).

¢ This Article does not attempt to define what is “religion” or “religious” under the
Free Exercise Clause. The Supreme Court has endorsed both expansive and narrow
interpretations of what is “religious” and is therefore protected. C.f United States v.
Seeger, 380 U.S. 163, 166 (1965) (arguing that beliefs that occupy “a place in the life
of its possessor parallel to that filled by the orthodox belief in God of [religious
believers]” were religious.); and Welsh v. United States, 398 U.S. 333, 342-44 (1970)
(broadening the Court’s Seeger approach); with Wisconsin v. Yoder, 406 U.S. 205,
216 (1971) (holding that religion does not include “philosophical and personal”
choices). In Yoder the Court stated:

In evaluating those claims we must be careful to determine whether
the Amish religious faith and their mode of life are, as they claim,
inseparable and interdependent. A way of life, however virtuous
and admirable, may not be interposed as a barrier to reasonable
state regulation of education if it is based on purely secular
considerations; to have the protection of the Religion Clauses, the
claims must be rooted in religious belief. Although a determination
of what is a ‘religious’ belief or practice entitled to constitutional
protection may present a most delicate question, the very concept
of ordered liberty precludes allowing every person to make his own
standards on matters of conduct in which society as a whole has
important interests. Thus, if the Amish asserted their claims
because of their subjective evaluation and rejection of the
contemporary secular values accepted by the majority, much as
Thoreau rejected the social values of his time and isolated himself
at Walden Pond, their claims would not rest on a religious basis.
Thoreau’s choice was philosophical and personal rather than
religious, and such belief does not rise to the demands of the
Religion Clauses.

% See Yoder, 406 U.S. at 215-16; Frazee v. Ill. Dep’t of Emp. Sec., 489 U.S. 829, 833
(1989); Seeger, 380 U.S. at 185; United States v. Ballard, 322 U.S. 78, 87 (1944).

™ See Sherbert v. Verner, 374 U.S. 398, 399 n.1 (1963) (“No question has been raised
in this case concerning the sincerity of appellant’s religious beliefs. Nor is there any
doubt that the prohibition against Saturday labor is a basic tenet of the Seventh-day
Adventist creed, based upon that religion’s interpretation of the Holy Bible.”);
Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993)
(“Neither the city nor the courts below, moreover, have questioned the sincerity of
petitioners’ professed desire to conduct animal sacrifices for religious reasons.”);
Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 720 (2014) (accepting it as a
“sincere religious belief” and moving on to assessing substantial burden); 7d. at 758-
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